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1 PROCEEDINGS
1 APPEARANCES:  (Continved) 2 (9:01 a.m.)
2 3 JUDGE GILDEA: I see we have a full
3 FOR RESPONDENTS SAMSUNG ELECTRONICS CO., LID., and || 4 house. We von't waste auy time getting
; SAMSURO mﬁmmcs mmgm’ I¥C. : 5 started, just a couple of preliminary matters.
FOWLER, ESQ. 6 Please be mindful that there's no food
6 DLA PIEER ELF 7 allowed in the hearing room, only water, And
1 2000 Undversity Avenue a Aring Toe, oDy Water.
B East Palo Alto, California 94303-2214 8 if you haven't done so up to now, please
9 (650) 333_2‘“2 ] silence your call phones. We have a full
10 and 10 session here today. I understand we have a lot
11 JIMES M, HEINTZ, ESQ. 11 of speakers,
12 DIA PIPER LLP 12 Normally, I would ask the parties to
13 One Fountain Square 13 identify themselves before, at the cutset, but
14 11811 Freedom Drive u I think, in light of the fact that we have sv
15 Suite 300 115 many different speakers for the Respondent,
16 Reston, Virginia 20130-5602 16 maybe it's best just to reserve that until each
17 (103} 773-4148 17 of the respective speakers steps up before the
i: 18 podium, and then they can identify themselves
20 19 on the record and we’'ll handle it that way.
2 20 ks I understand it, the parties have
92 2l agreed we'll have the tutorial, am hour for
93 22 each side, that is for the private parties, and
24 23 then following that, we'll go into the claim
25 A construction hearing, And that will be
25 allocated batween the three respective parties,
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1 your preference is. 1 respect to this issue of the external crystal.
2 JUDGE GILDEA: 1I'll leave that up to 2 And as you'll see as we go through these, for
3 you, 3 the most part the TPL used quite forceful
4 MR, FORLER: I think this would be a 4 language, and I'll sometimes pause and point to
5 logical place to break. Thank you, Your Homor. 5 that, So why don't we just go ahead and get to
6 JUDGE GILDEA: We'll take an hour 6 it then,
1 break, and we'll come back and resume at 1:00 7 So during prosecution, there wera two
B then. B distinct disclaimers, and TPL really focused
9 (Whereupon, at 12:01 p.m., a lunch g today only on the first one and so I'm going to
10 recass was taken,) 10 spend just a little bit of time on the first
u 1 one because I think thay conceda that point,
12 12 and then focus most of my time on the second.
13 13 The first disclaimer is that
U i vscillators that require an external erystal to
15 15 oscillate fall outside of the claims. And what
16 16 that means, just to put it in kind of layman’s
17 7 terms, if you need an esternal crystal to make
18 18 the oscillator vibrate, just to vibrate, that's
19 19 oscillate, then that falls outside of the
20 20 claims. The second disclaimer one, the one we
21 21 didn't hear TPL talk about today is escillators
22 Y] that are frequency controllad by an external
23 23 crystal fall outside of the claims,
A %4 So that's talking about -~ the
25 25 oscillator is oscillating but you're actually
142 144
1 AFTERNOON SESSION 1 controlling the speed of the vibration, how
2 (1:00 p.m.) 2 fast it's going to go. Those are two distinct
3 JUDGE GILDEA: Mr. Fowler, when you're 3 disclaimers, causing it to oscillate and at the
4 ready, sir, you may resums, 4 speed it's going to oscillate.
5 MR, FOWLER: Thank you, Your Honmor, 5 Now, I'm going to turn first to the
6 Sa, Your Honor, we had finished 6 first disclaimer, and I believe, I mean, I
1 talking about the specification and the claim, 1 could be wrong on this, but I belisve TPL
8 and what I'd like to do now is turn to the 8 concedss that raliance on a crystal to cause
9 prosecution history. And I have some of my own 9 oscillation was disclaimed,
10 law that I'd like to share on top of 10 And what I have here is TPL's own
11 Mr, Otteson's, none of which I disagree with, 11 reply brief, and I'll just read from that
12 And here we have a pretty well-worn 12 briefly, "importantly, the applicants went on
13 statement from the Reox case, "explicit 13 to emphasize that the external crystal in Magar
14 arguments made during prosecution to overcome U is required for a particular purpose, i.e., for
15 prior art can lead to a narrow claim 15 the clock to oscillate. Clearly, the
16 interpretation because the public has a right 16 spplicants were pointing out that their
17 to raly on such definitive statements made 17 invention does mot require an external crystal
18 during prosecution.” 18 oscillator or external frequency generator to
1§ As mora pithily said in Gillespie, "In 1§ generate the clock signal.”
20 short, the patentee is held to what he declares 20 So from this, a clock that require -«
21 during prosecution of the patent.” And as al requires, an external crystal to vscillate
22 you'll see, I think, Your Homor, as I go 2 would fall outside the claims. Now I nots that
23 through, I'm going to march through this fairly 23 even though I think TPL agrees with this, at
24 slovly. There ave clear and unmistakable ] least in this Court, we'll show what they did
25 digelaimers and there's multiple ones with 25 in other courts later, at least in this Court
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1 this disclaimer is not included in their 1 prosecution, and they had to do it to get their

2 proposed vonstruction. 2 clains alloved.

3 And of course, Your Honor, I wouldn't 3 So the second disclaimer, as I

! expact that you would just take it based on the | mentioned before, on Magar, is that Magar's

5 brief, We actually have to look at the 5 frequency, the clock of the -- the frequency of

8 underlying evidence, Well here's some of the § the Magar clock was controlled by an external

7 underlying evidance, What we have hera is the 1 grystal,

8 February 10th, 1990 amendment during the 8 So frequency, not oscillation. Now,

9 initial prosecution of the patent, and I may 9 this part is net highlighted, but I really want
10 have to correct myself if I find myself in 10 to start, and again I'm sorzy, for the record
I arror later, but all of the amendments and 1 we're looking at the July 7th, 1997 amendment
12 prosecution history, we're going to be looking 12 at three and four. I want to start actually
13 at today is in the original prosecution. 13 above the highlighting in that third line where
pt} There's a lot of talk about re-exam U it says "one of ordinary skill in the art
15 history, but this is all going to be in the 15 should readily racognize that the speed of the
16 original prosecution. So here in the February 16 CPU and the clock do not vary together due to
17 10th, 1998 amendment at page three what we have 17 manufacturing variation, cperating voltage and
18 is the statement and what they're doing is 18 temperature of the IC in the Magar
1§ they're trying to distinguish the Magar 19 microprocessor as taught in the above quotation
20 roference. Magar's clock generator relies on 20 from the reference.

2l an external crystal connected to terminals Xi 21 So here what the applicants are saying

22 and X2 to oscillate as is conventional in 2 that the clock spead in Magar is not centrolled

X microprocassor desigm, 23 by the PVT paramaters you'll recall from this

24 So that's the way they distinquish it. L] morning that's what the invention was,

25 Now, what he does next is he turns to the 25 S0 they're clearly saying Magar clock
146 148

1 claimed invention in oxder to distinguish it. 1 speed is not controlled by FVI. And then they
2 And what he says is, and focvsing on 2 go on to explain why, and that's what's

3 the word "entire," Mr, Otteson said the word 3 highlighted here.

{ "entire" is in the claim at the end of the day, { This is simply because the Magar

5 ended up in the claim, it is not an entire 5 microprocessor clock is frequency controlled by

6 oseillator in itself. 6 a crystal, which is also external to the

7 So what they did here with respect to 7 microprocessor, Crystals are, by design, fixed

8 this disclaimer is they said that the Magar and 8 fraquancy devices whose oscillation speed is

§ its crystal fall outside of the claim becanse 9 dasigned to be tightly controlled, and to vary
10 they used the crystal to oscillate and 10 minimally due to variations in manufacturing
11 therefore it's not an entire oseillater. 1 operating voltage and temperature.

12 That's the first disclaimer and again 12 And I'm soxry, I forgot the most.

13 I don't think there's any disagreement on that 13 important part, at the end that's not

14 one. So I'mnot going to epend more time on 14 highlighted, the Magar processor in no way

15 it. What I do want to spend time on though is 15 contemplates a variable speed clock as claimed,
16 the second disclaimer which we heard nothing 16 8o this has nothing to do with the disclaimer
11 about from TPL today. 1 that Mr. Qtteson was talking about, this is

18 And this disclaimer appears, depending 18 saying that the use of a crystal means you're
19 on the way you count, either five or six times 19 going to have a fixed frequency and the PVT,
20 in the prosecution history. So it's not one of 20 the whole purpose of having your clock

21 thesa things where the Respondents are saying, 21 controlled by the PVT is so it can vary.

22 oh, they were not careful with their words once 22 S0 right here we have in very clear
23 and look, Judge, if you squint this way, it's a 23 terms the applicants saying that the fixed

24 disclaimer, It's clear, It shows up again and 24 frequency use of a crystal is at odds with the
25 again and again during the original 25 invention,
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1 5o the use of an external crystal to 1 invention and when the applicants wanted to
2 control clock speed falls outside of the 2 talk about really what vas at the core of the
3 clains. I think that is the only reasonable 3 invention, they're saying clock speed was
4 reading of this lanquage. So let's go to a q determined by the FVT parameters,
5 second place vhere this shows up. This is the 5 And how did they distinguish Magar?
6 Pebruary 10th, 1998 amendment at three. 6 "While the frequency or rate of the signals
1 And we'll start with the highlighted 1 depicted in Magar Figure 2A are determined by
8 language. And with the crystal, the clock rate 8 the fixed frequency of the external crystal."
9 generated is also conventional in that it is at 9 Pretty clear, I think.
10 a fized, not a variable, frequency. 10 It's saying that if you use a fixed
1 So again, they're pointing to the 11 frequency external crystal to control the clock
12 crystal as causing fixed clock speed. It goes 12 rate, that is not the invention, Matter of
13 on to say, "the Magar clock is comparable in 13 fact, it's the essential difference is that the
14 operation to the conventional crystal clock 14 PVT parametars are used to control clock speed
15 '434 depicted in Figure 17 of the present 15 instead,
16 application for controlling the I/0 interface 16 And if that's not enough, we've qot
1 at a fixed rate frequency,” and get this, Your 17 more. So July 7th, 1997 amendment at three,
18 Bonor, "and not at all like the clock on which 18 And I'm locking at the highlighted lanquage on
19 the claims are based, as has been previously 19 slide 28, starting in the middle of a sentence,
20 stated." 20 it says, "crystal oscillators have never to
2l S0 again what we'ra sesing here is use 2l applicants knowledge been fabricated on a
22 a crystal, you get a fixed rate. And what is 22 single silicon substrate with a CPU for
a3 it that's not at all like the clock on which 23 ingtance” so that's the starting point.
pe| the claims are based? It's a clock that's 24 We don't think it's ever on the sama
25 controlled, the speed of which iz controlled by 25 substrate. I think we're saying to our
150 152
1 the PVT parameters. 1 knowladge it's always external but look what
2 8o again what we have hare is a 2 they said next, Your Honor, "even if they were”
3 disclaimer of the use of the crystal, a fixed 3 so what he's saying is vhat the applicants are
i rate crystal to control the speed of the clock. 4 saying, let's just assume that you could have a
5 Lat's go to the third one, This is at 5 crystal, a fixed speed crystal on the same
b the February 10th, 1998 amendment, at page b substrate as the CPU. So what follows is on
1 four. Now, this is interesting, we've already 1 that assumption, It's not assuming it's
8 seen some pretty strong language in some of 8 external.
§ these other ones that in no way contemplates, § Even if they were, as previously
10 so forth. Here we have some really strong 10 mentiored, crystals are, by design, fixed
1 lanquage, essential difference. 1 frequency devices whose oscillation frequency
12 I'm not sure how you distinguish 12 is designed to be tightly controlled and to
13 something more clearly than use the "essential 13 vary minimally due to variations in
14 differences,” The first part of what I'm about 1 manufacturing, operating voltage and
15 to read is describing the claimed invention, 15 temperature.”
18 the last part is describing Magar. 16 So let me just stop there. Right
17 So let's walk through thig -- and I 17 there the applicants are basically saying
18 admit I'm going to ba skipping over some words 18 oxystals don't achieve what we vant here,
19 and only going to be reading what's in the red 19 Crystals won't vary according to the PVT
20 underline ¢n slide 27 for kind of ease of 20 parameters. And then they go on to say, "the
21 understanding, "The essential difference is 21 vecillation frequency of a crystal on the same
22 that the frequency or rate of the" "signals is 2 substrate with the micreprocessor would
23 determined by the processing and/or. operating 23 inherently," pretty strong word, "inherently
1 parameters of the integrated circuit." 24 not vary due to variations in mamufacturing,
25 So, again, they're talking about the 28 cperating voltage, and temparature in the same
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1 way as the frequency capability of the 1 external to the IC." This is not the case,
2 microprocessor on the same underlying 2 The clock gen part of the oscillator eircuit is
3 substrate, as claimed," 3 clearly on the IC but not the crystal. You
4 So, again, once again, fourth time 4 heard something different thiz morming, but
5 ve've seen this, where the applicant is saying 5 that's what the applicant said during
b if you use a crystal, that's going to be fixed 6 progacution.
1 speed, it's going to set the speed, it's going 1 Applicants note that the crystal is
8 to fix the speed, and that's net our invention 8 external and then jwmping over the language it
9 because our invention is controlling speed ] goes on to say "thus, while most of Magar's
10 through the BVT paramsters. 10 clock (generator) circuitry is on the IC, the
11 Tet's look at the fifth one. Thias is n entire oscillator, which because it requires an
12 that, the February (0th, 1990 amendment at four 12 external crystal, is mot."
13 and five. And above the highlighting, it 13 8o vhat we take from this and the
14 starts with, "The Magar teaching is well known 1 prior language is that if you're using a
15 in the art as a conventional crystal controlled 15 crystal that's off the chip to centrol the
16 oscillator. It is specifically distinguished," 16 clock speed, then you don't meet that entire
17 again, pretty good words for a disclaimer 1 oscillator limitation that's in the claim.
18 argument, "specifically distinguished from the 18 S0 to sum up on this point TPL
19 ingtant case in that it is both," and I want to 19 distinguished Magar on two separate and
P highlight that, Your Honor, both, there are two 20 distinct grounds, Magar's on-chip clock
21 disclaimers here, not one, "both fixed 21 circuitry requirved an external cxystsl to
p.vi frequancy being crystal based." So what 2 oscillate, which I believe is conceded, and
K] they're saying here iz using a crystal will 23 Magar's on-chip clock circuitry was fraquency
24 result in a fixed frequency, not variable 24 controllad by an external crystal,
25 according to the PV? parameters, that's our 25 As ve say in this Krippelz case, 1
154 156
1 disclainer too, and requires an external 1 think I pronounced that coxrectly, the Faderal
2 erystal or external frequenty gemerator. 2 Cireuit said a correct construction mast
3 That's what Mr, Otteson was talking about. 3 capture both disclaimers, not neither or one.
4 That's Disclaimer 1. But there's two 4 Now, there was some discussion, and
5 disclaimers here, very clear, not one. 5 this is vhere I'm going to try not to get into
§ Now, Your Honor, I think Mr. Ottesen b the noninfringement, infringement argument,
7 showed you this, and perbaps Dr, Subramanian 1 there was a reference in the brief which was
8 did too, but this gives a little bit of B nentioned again today by Mr. Otteson, and this
5 context, this is the Figuze ZA that was § is a part of TPL's initial brief at 14, it's on
10 referenced in one of the file history excerpts 10 slide 233, where they say "There is certainly
1 I showed of Magar and it shows the clock 11 no clear disavowal in the '336 file history
12 generator, it's on the chip. We've highlighted 12 that would somehow prohibit the use of an
13 the border of the chip which is outlined by 13 off-chip crystal as a reference
14 element 10, the dashed lines, that's the chip, 1 signal - especially when the entire ring
15 and then X1 and X2 are the terminals that are 15 oseillator is fully integrated on the chip."
16 referted to in one of the file history excerpts 16 So apart from the fact that you'll note there's
17 I mentioned, they're tha pins to the chip 11 no citation there to support that, the
18 basically and the external crystal sends the 18 fundamental £law with that is that using an
19 inputs over those pins to the clock generator 19 off~chip orystal as a reference signal means
20 en the chip. And when you're going back and 20 you are controlling the clock speed with the
21 you're looking at seme of these excerpts, this 21 crystal and more specifically you've making it
2 may help you in reading those now, this iz the 22 a fixed spead,
23 February 10th amendment. And above the 23 Ee calls it a reference signal, but
24 highlighting it says "The examiner also states 24 what you're saying if you have that crystal off
25 that applicants contend that Magar's clock is 25 the chip, Then the signal on the chip will
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1 MR, WINSTON: That's all I have for 1 agree that the -~ the applicants made it very
2 now. Thank you. 2 clear to the examiner that these prior art
3 JUDGE GILDEA: All right, We can go 3 reforences were using clocks that were not on
[ into the next group of terms -- or are we going 4 the chip.
5 to have the next group of terms? 5 Now, when you -~ and what's very clear
6 MR, OTIESON: I bave just a cowple of b from the invention -- from both the
1 short things to say regarding the previous 1 specification and the claims and the file
8 discussion on ring oscillator and entire 8 history -~ is that if you take a ring
8 oscillator, Your Honor. 9 oscillator, which everybody is very clear on
10 First of all, you always have to ask 10 what that is, it's just like what we see in
u yourself, as a judge, when an accused infringer 1 Fiqure 18, it's very simple.
12 wants to add a bunch of terms in like they're 12 And if you put a ring oscillator en
13 doing here, why is that? And is there really a 13 the same semiconductor substrate as the CPU,
u justification for it? And that's why Judge pU they will vary together as a result of process
15 Ware, when he construed exactly the same temm 15 variations, voltage, and temperature bevause of
16 didn't include those limitations because there 16 the laws of physics.
17 was no justification for it. 17 Now, that dossn't mean that you can't
18 And, in fact, when you were asking 18 add another element there, which is some way to
19 before -~ I can't remember if it was the 15 mangqe or contrel the fraqueney of the ring
20 Staff -~ I think it was the Staff -- whether 20 oscillator.
2 any construction was necessary for the enmtire 21 And if you lock at -- if you look at
22 ring oscillator terms, the answer is, quite 22 what Respondents do, and this is what -- what
23 frankly, no. a3 Mr. Winston iw alluding to, again, this -- in
A I mean, on their face, if you look at 2 this sitvation, the off-chip crystal is a
25 Claim 6, for example, it says, "an entire 25 metronome, but that isn't what the off-chip
206 208
1 oscillator disposed upon said inteqrated i orystal vas used in either Magar or Sheets.
2 circwit.” Claim 1 says, "an entire ring 2 There's a big difference betwaen a
3 oscillator variable speed clock integrated on 3 metronome, which is used for comparison
4 the same integrated circuit as the CPO." 4 purposes, I'm playing the piano, I'm listening
5 All it's talking about is the ] to the metronome, and I'm trying to keep up,
§ oseillator -~ the ring oscillator, that's 6 but the beat, the frequency comes from me, as I
1 disclosed as item 430 in Figure 17 of the 1 try to play.
8 patent, which ig that -- that thing that 8 And in this situation, the frequency
4 oscillates bacause you have an odd number of 9 or the beat comes from the ring oscillator,
16 inverters acranged in a loop. I mean, they're 10 which they have on their chip. And the entire
1 trying to make it way more complicated than ph| ring oseillator is on the chip, and that's all
12 this needs to be. 12 the applicants we're talking about, that the
13 JUDGE GILDEA: But Staff says that 13 entire oscillator needed to be on the chip.
14 there's some problems down the road when we get L Now, with Magar and Sheats, so what
15 into infringemsnt questions, as to whether or 15 they're doing really is a metronome, but that's
16 not we have elements that some would say is 16 a conpletely different situation than when you
17 part of that, that are not on the chip. 11 have, in Magar, for example, the external
18 MR, OTTESON: Yeah, I understand that, 18 crystal is used as the engine to create the
1% but here's anothar point that I'd like to make, 19 frequency,
20 which is this: If we lock at both Sheets and 20 That's vhat the applicants were
21 Magar, it's very clear that the oscillator was 21 explaining to the examiner. They're saying,
22 not on the chip. 22 our invention doesn't use an external crystal
23 So the distinetion that the applicants 23 as the engine to create the frequency, we don't
2 made, and Mr. Fowler went through those ] use an external crystal for the oseillator.
25 and -~ you know, what was said was said, and I 25 And that's what Magar was doing -~ and also
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1 Sheets. It had an off-chip oscillator. 1 than -- are you saying that --
2 But that's very different than what 2 MR. OYTESON: Right, right,
3 Respondents are doing, where their engine for 3 JUDGE GILDEA: It's restricted to
i creating that frequency is this oseillator that { simply an oscillator that the clock is -~ it's
5 is on chip. And really, that's all applicants 5 the elock, it's the entire ring oscillator
6 were saying when they added "entire." They're ] variable speed system clock.
1 saying, hey, our entire oscillator is on the 1 MR. OTTESON: Right. And we
8 chip. 8 need -~ yes, exactly right, and we need to look
g Now, whether you want to add something 9 at the claims and specification to see what
10 else like a metrenoms for comparison purposes, 10 that is. Here's Figure 17, ring escillator
1 that's the D in your claim. These quys have an 11 variable speed clock. The only thing that the
12 A, B, and a C, and they also have a D, That 12 patent talks about that it uses as a variable
13 doesn't mean they don't infringe. That's the 13 speed system clock is the ring oscillator,
u A.B. Dick case. u The familiar ring oscillator discussed
15 JUDGE GILDEA: Well, would you agres 15 in column 16, That's it. That is the entire
18 vith Staff's construction in the context of 16 ring oscillator variable speed clock, and the
iy what you just said? 1 distinction over Magar was made simply to make
18 MR. OTTRSON: Mo, Your Homor. And 18 clear that, hey, all of our transistors, all of
19 here's why -~ hera's vhy: Mr. Winston is 19 the inverters that we need for this ring
20 gaying that all of the things that affect 20 oscillator, which is our clock, have to be on
21 fraquency have to be on the chip, but this was 21 the same silicon as a CRU.
22 something that wasn't contemplated by the 22 Wa're not like these external crystal
23 patent, it's something extra. And if you add 23 clocks that provide the frequency because we're
24 something extra, you still infrings, 4 providing the frequency on chip. But that
25 What was contemplated by the patent is 25 doesn’t mean that you couldn't add something
210 212
1 that the entire oscillator be on the chip, 1 else which is a comparator.
2 That's what that is, it's the entire 2 As long as you have an entiras ring
3 oseillator. There's a ring oseillator in 3 oscillator variable speed clock, which is the
4 there. That's what was discussed in the file 4 entire oscillator on the same chip, there's
5 history. That's what was added to the claims, 5 nothing to say, according to A.B. Dick, that
b that there be an entire oscillator or an entire 6 you couldn't have something extra, which is
1 ring oscillator on the chip. 1 exactly what Respondents do here. They have
g And that's what Magar and Sheats B this metronoms which is just & comparator,
9 lacked. There was ro on-chip oscillator to 9 But the engine -~ the generator of
10 create a frequency. And so I would not agree 10 their frequency is here in the ring oscillator,
1 with Mr. Winston's construction because what 11 and make no mistake, it's all on the chip.
¥, be's trying to say is even the off-chip 12 That's the only way they can get frequencies
13 external crystal, which is used for reference, 13 that high,
U which means it's used as a metromome, it 14 And algo, make no mistaks, that heing
15 doesn't generate the frequency. What it does 15 on the same semiconductor substrate as the CBU,
16 is it's used for comparison purposes. 16 that ring oscillator and the CBU do vary
17 Again, the frequency in these chips is 17 together with differences with manufacturing
18 go fast, 3.0 gigahertr is just an examplas, 18 variations and voltage and temperature.
19 there's no way you can generate a frequency 19 Now, you also asked one question about
20 from an off-chip crystal. It's just a 20 controllable or noncontrollable, whether that
2l reference for comparison purposes in =~ that's 2l vas a coined term. And homestly, I think that
2 used in this phase detector. 22 it was. It came from the axaminer. I mean,
23 JUDGE GILDEA: But the -- the claim 23 you remerber when we walked through the file
24 term i3, as I quote, "an entire ring oscillator A history on that.
25 variable speed system clock," that's more 25 It was the examiner in an amendment
Heritage Reporting Corporation

(202) 628 - 4888




Case3:12-cv-03877-VC Document96-3 Filed08/18/15 PagelO of 10

Certain Wireless Consumer Electronics  Inv. No. 337-TA-853 March §, 2013
213 215
1 who said that he -- he used the word i the Staff's construction does that -« or
2 "noncontrollable," which is right here. He was 2 attempts to do that implicitly.
3 characterizing vhether he understood or didn't 3 The other point I wanted to meke is
i understand exactly what the applicant was 4 that there was discussion, both with respect to
5 saying, that's the only place in the file § Mr. Otteson and Mr, Whitney, and if we could
§ history. And remember, it wasn't the file § have our slides back up and go to -~ give me a
7 history for the '336, it was a different 1 moment, Your Honor, I apologize. Here we go.
] patent. That's the only place that word 8 It was pointed out to Your Homor that
] appears. § the word "entirely" was added by amendment, It
10 And what happened is that he said, "I 10 was a February 10th, 1998 amendment. But
11 will reconsider the current rejection based on 1 that's not what resolved the issue for the
12 a fortheoming response, which will inglude 12 applicants, That's not what got them over the
13 arqunents similar to what was discuased.” 13 hurdle,
14 The patentes submitted this and said, U If that had been the case, then vhat
15 we are not Talbot because Talbot doesn't have a 15 you would see in the comments section of that
16 ring oscillator., The cireuit of Talbot isn't a 16 amendment is where we've changed this to be
17 ring oscillator, and we all know that's the 17 entirely. And all that means is it's on the
18 case because a ring oscillator leoks like 18 same physical substrate. We're dome with
19 Fiqure 18, where you have a bunch of inverters 19 Magar. We're done with Sheats.
20 arranged in a loop, and that's how it 20 But that's not what they did at all,
21 escillates. And what did the examiner say in 21 And what I want to point out to Your Honor is
22 response? 22 hera, on slida 226, the amendment at page
23 He says, well, I considered those 23 three, this is the same language I showed you
1| arguments that Talbot doaesn't have a ring 24 befora, 30 I won't belabor the issue, but lock
25 oscillator, I agree. You can have your clainms, 25 at vhat they're saying.
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1 80 noncontrollable should not be a limitation. 1 They're distinguishing Magar from the
2 And three judges before you have agreed that it 2 claim based on the fact that Magar uses a
3 shouldn't be. 3 crystal that controls, that sets a fixed rate
] So with that, I think I'd like to move 4 frequency and contrasts that with the clock of
5 on to the next group, if that's ckay, Your 5 the claims where the clock speed is controlled
] Honor, b by the PVT parameters. S¢ they're not saying,
7 JUDGE GILDBA: I think your 7 look, it's entirely, They're not saying that's
8 counterparts would like to have an opportunity 8 the end of it.
] for their rebuttal. 9 They're still distinguishing Magar,
10 MR, OTTESON: Okay. Thank you. 10 even after that amendment, based upon the fact
1 MR. FOWLER: Thank you, Your Honor, 11 that Magar used a orystal to fix the rate of
12 I'll try to keep this brief. 1I'd like to, very 12 the clock. And that's right there at three,
13 briefly, comment on Staff's input, which I 13 and that's not the only time they did it, Look
14 found to be very useful, Staff acknowledged - 14 at slide 27, same amendment, February 10, 1998,
15 I can't remember if they told you -- or in 15 at four, this is where they said it vas the
16 response to a question, that there are 16 essential difference, this is after they added
17 disclaimers during the prosecution history. 17 the word "entirely."
18 That's certainly our position. I 18 And they're still distinquishing Magar
1§ didn't really hear that thers weren't from 19 on the grounds that Magar has a fixed frequency
20 TFL's counsel, and so if there are, in fact, 20 external crystal, whereas the patent -~ the
21 diselaimers, they have to be reflected in the 21 claim, the speed is controlled by the
22 construction. 2 parameters.
3 The claim can't be read or construed X And then they did it again, here, we
1 in a way that encompasses what was disclaimed, 4 have slide 2%, February 10, 1990 amendment, at
25 Our construction does that expressly, I thimk 25 five, look what they did, it is specifically
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