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Case No. 5:08-cv-00882 PSG
PLAINTIFFS’ OPPOSITION. TO

EMERGENCY MOTION 

COOLEY LLP
HEIDI L. KEEFE (SBN 178960) (hkeefe@cooley.com)
MARK R. WEINSTEIN (SBN 193043) (mweinstein@cooley.com)
RONALD S. LEMIEUX (SBN 120822) (rlemieux@cooley.com)
KYLE D. CHEN (239501) (kyle.chen@cooley.com)
Five Palo Alto Square, 4th Floor
3000 El Camino Real
Palo Alto, California 94306-2155
Telephone:  (650) 843-5000
Facsimile:  (650) 857-0663

STEPHEN R. SMITH (pro hac vice) (stephen.smith@cooley.com) 
One Freedom Square
Reston Town Center
11951 Freedom Drive
Reston, VA 20190-5656
Telephone: (703) 456-8000
Facsimile: (703) 456-8100

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

SAN JOSE DIVISION

HTC CORPORATION and HTC 
AMERICA, INC.,

Plaintiffs,

v.

TECHNOLOGY PROPERTIES 
LIMITED, PATRIOT SCIENTIFIC 
CORPORATION and ALLIACENSE 
LIMITED,

Defendants.

Case No. 5:08-cv-00882 PSG

PLAINTIFFS’ OPPOSITION TO DEFENDANTS’
“EMERGENCY MOION”

Judge:  Hon. Paul. Grewal

Trial Date: September 23, 2013
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Case No. 5:08-cv-00882 PSG -1- PLAINTIFFS’ OPPOSITION. TO

EMERGENCY MOTION 

TPL does not want this Court to review Judge Gildea’s exhaustive assessment – and harsh 

repudiation – of TPL's infringement theories. TPL's desire to deprive this Court of access to the Initial 

Determination ("ID"), however, does not justify its ill-conceived “emergency” motion, which makes 

frivolous accusations of protective order violations and other supposed improprieties. TPL’s motion 

should be denied in its entirety.1

TPL argues that HTC violated the ITC Protective Order by providing, only to the district court, a 

redacted version of the ID. The purpose of the ITC Protective Order is simply to protect a party’s 

Confidential Business Information from unauthorized dissemination to third parties, not to prevent access 

by a district court that is presiding over the same issues in a parallel action.  In fact, the ITC’s own rules

expressly authorize the district court to access the record from ITC proceeding, even if it includes

Confidential Business Information designated by a party pursuant to an ITC Protective Order. See, 19 

C.F.R. § 210.5(c) (“Transmission of certain records to district court. Notwithstanding paragraph (b) of this 

section, confidential business information may be transmitted to a district court and be admissible in a civil 

action, subject to such protective order as the district court determines necessary, pursuant to 28 U.S.C. 

1659.”) (attached as Keefe Decl. Ex. A.)

HTC  could have lodged a complete and unredacted copy of the ID, but out of an abundance of 

caution and in deference to the other ITC respondents, HTC redacted anything that might conceivably 

constitute Confidential Business Information of parties other than HTC, Qualcomm and TI, all of whom 

gave HTC their express consent to provide the ID to this Court. (See Smith Decl., ¶¶ 2-3; Damstedt Decl., 

¶¶ 2-3)  TPL similarly has no standing to complain about any of its own allegedly Confidential Business 

Information considering that it agreed to a Cross-Use Agreement with HTC in which TPL information

adduced in the ITC proceeding is deemed to be also produced in the present action. (Keefe Decl. Ex. B.)

TPL’s accusations of Local Rule violations are similarly frivolous. Because it could take up to 30 

days for the ITC to issue a public redacted version of the ID, HTC confidentially lodged a redacted copy 

with the Court (copying counsel for TPL) so as to permit the Court to review the ID without delay. HTC 

                                                
1  TPL first notified HTC of its intention to file this motion on Wednesday after the close of business, more than 24 
hours after it knew that HTC had provided a copy of the redacted ID to the Court.  HTC attempted to discuss the 
issue with TPL’s counsel in an effort to avoid burdening the Court with  TPL’s ill-conceived motion, but TPL’s 
counsel refused to discuss the matter and filed this motion without any attempt to  meet and confer.  (Keefe Decl. Ex. 
C.)
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5:08-CV-00882-PSG 2. PLAINTIFFS’ OPPOSITION. TO 

DEFENDANTS’MTN 

file the public version of the ID in the record once the ITC issues it, so there are no sealing issues for this 

Court to resolve. There is no reason this Court, which is expressly permitted to receive Confidential 

Business Information from an ITC proceeding, cannot review the ID during the interim period before the 

ITC issues a redacted public version of the ID.

TPL's allegations regarding improper ex parte contacts with the Court are similarly baseless. As 

explained in the accompanying Declaration of Heidi Keefe, HTC filed a Request for Judicial Notice on 

September 6 attaching the public notice of the ID. [Dkt. No. 561] When the full ID became available this 

week, counsel for HTC contacted the Court's courtroom deputy to notify him that HTC had received the 

full ID and was working on a way to expeditiously provide it to the Court. The discussions were purely 

ministerial matters concerning providing the ID to the Court and did not entail any discussions regarding 

substance of the ID or any other issue in the case.   (Keefe Decl. ¶ 3.)

TPL’s motion is little more than an improper and disingenuous attempt to deprive this Court of 

access to the ID prior to  ruling on HTC's summary judgment motions. TPL’s motion should be denied in 

its entirety.

Dated:  September 12, 2013 Respectfully submitted,

COOLEY LLP

By:  /s/ Heidi L. Keefe  
Heidi L. Keefe

Attorneys for Plaintiffs
HTC CORPORATION and 
HTC AMERICA, INC.
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Case No. 5:08-cv-00882 PSG
HEIDI KEEFE DECL. ISO OPP. TO 

DEFENDANTS’EMERGENCY MOTION

COOLEY LLP
HEIDI L. KEEFE (SBN 178960) (hkeefe@cooley.com)
MARK R. WEINSTEIN (SBN 193043) (mweinstein@cooley.com)
RONALD S. LEMIEUX (SBN 120822) (rlemieux@cooley.com)
KYLE D. CHEN (239501) (kyle.chen@cooley.com)
Five Palo Alto Square, 4th Floor
3000 El Camino Real
Palo Alto, California 94306-2155
Telephone:  (650) 843-5000
Facsimile:  (650) 857-0663

STEPHEN R. SMITH (pro hac vice) (stephen.smith@cooley.com) 
One Freedom Square
Reston Town Center
11951 Freedom Drive
Reston, VA 20190-5656
Telephone: (703) 456-8000
Facsimile: (703) 456-8100

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

SAN JOSE DIVISION

HTC CORPORATION and HTC 
AMERICA, INC.,

Plaintiffs,

v.

TECHNOLOGY PROPERTIES 
LIMITED, PATRIOT SCIENTIFIC 
CORPORATION and ALLIACENSE 
LIMITED,

Defendants.

Case No. 5:08-cv-00882 PSG

DECLARATION OF HEIDI KEEFE IN SUPPORT 

OF OPPOSITION TO DEFENDANTS 

“EMERGENCY MOTION”

Judge:  Hon. Paul. Gera

Trial Date: September 23, 2013
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Case No. 5:08-cv-00882 PSG -1-
HEIDI KEEFE DECL. ISO OPP. TO 

DEFENDANTS’EMERGENCY MOTION

I, Heidi Keefe, declare as follows:

1. I am a partner at the law firm of Cooley LLP, counsel in this action for Plaintiffs 

HTC Corporation and HTC America, Inc. (collectively “HTC”).  I have personal knowledge of the 

facts contained within this declaration, and if called as a witness, could testify competently to the 

matters contained herein.

2. Before anything was lodged with the Court, I specifically spoke with Vince Lam 

from HTC and obtained his permission to lodge the ID containing HTC Confidential Business 

Information with the Court.  

3. I also had two conversations with the Court.  During the first conversation, on 

Monday, September 9, 2013, I informed the Court that the ID had issued, but we could not send it 

because it contained confidential business information that we were either redacting or getting 

permission to lodge.  During the second conversation, on Tuesday, September 10, 2013, I 

informed the Court that we would be lodging a redacted version.  Nothing of any substance was 

discussed.

4. Attached hereto as Exhibit A is a true and correct copy of the International Trade 

Commission, Commission Rule 210.5(c).

5. Attached hereto as Exhibit B is a true and correct copy of the Cross-Use of 

Documents and Discovery agreement between HTC and TPL.

6. Attached hereto as Exhibit C is a true and correct copy of an email dated 

September 11, 2013 received from Jim Otteson, TPL’s counsel, refusing to meet and confer. 

I declare under the laws of the United States of America that to the best of my knowledge 

the foregoing is true and correct.  Executed this 12th day of September, 2013 at Palo Alto, 

California

/s/ Heidi Keefe
Heidi Keefe

1170897 v1/HN

Case5:08-cv-00882-PSG   Document574-1   Filed09/12/13   Page2 of 2



Case5:08-cv-00882-PSG   Document574-2   Filed09/12/13   Page1 of 3



Case5:08-cv-00882-PSG   Document574-2   Filed09/12/13   Page2 of 3



Case5:08-cv-00882-PSG   Document574-2   Filed09/12/13   Page3 of 3



Case5:08-cv-00882-PSG   Document574-3   Filed09/12/13   Page1 of 5



Case5:08-cv-00882-PSG   Document574-3   Filed09/12/13   Page2 of 5



Case5:08-cv-00882-PSG   Document574-3   Filed09/12/13   Page3 of 5



Case5:08-cv-00882-PSG   Document574-3   Filed09/12/13   Page4 of 5



Case5:08-cv-00882-PSG   Document574-3   Filed09/12/13   Page5 of 5



Case5:08-cv-00882-PSG   Document574-4   Filed09/12/13   Page1 of 3



Case5:08-cv-00882-PSG   Document574-4   Filed09/12/13   Page2 of 3



Case5:08-cv-00882-PSG   Document574-4   Filed09/12/13   Page3 of 3



COOLEY LLP
AT T O R N E Y S  AT LA W

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Case No. 5:08-cv-00882 PSG
STEPHEN SMITH DECL. ISO OPP. TO 

DEFENDANTS’EMERGENCY 

COOLEY LLP
HEIDI L. KEEFE (SBN 178960) (hkeefe@cooley.com)
MARK R. WEINSTEIN (SBN 193043) (mweinstein@cooley.com)
RONALD S. LEMIEUX (SBN 120822) (rlemieux@cooley.com)
KYLE D. CHEN (239501) (kyle.chen@cooley.com)
Five Palo Alto Square, 4th Floor
3000 El Camino Real
Palo Alto, California 94306-2155
Telephone:  (650) 843-5000
Facsimile:  (650) 857-0663

STEPHEN R. SMITH (pro hac vice) (stephen.smith@cooley.com) 
One Freedom Square
Reston Town Center
11951 Freedom Drive
Reston, VA 20190-5656
Telephone: (703) 456-8000
Facsimile: (703) 456-8100

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

SAN JOSE DIVISION

HTC CORPORATION and HTC 
AMERICA, INC.,

Plaintiffs,

v.

TECHNOLOGY PROPERTIES 
LIMITED, PATRIOT SCIENTIFIC 
CORPORATION and ALLIACENSE 
LIMITED,

Defendants.

Case No. 5:08-cv-00882 PSG

DECLARATION OF STEPHEN SMITH IN 

SUPPORT OF OPPOSITION TO DEFENDANTS’
EMERGENCY MOTION 

Judge:  Hon. Paul. Gera

Trial Date: September 23, 2013
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Case No. 5:08-cv-00882 PSG -1-
STEPHEN SMITH DECL. ISO OPP. TO 

DEFENDANTS’EMERGENCY 

I, Stephen Smith, declare as follows:

1. I am a partner at the law firm of Cooley LLP, counsel in this action for Plaintiffs 

HTC Corporation and HTC America, Inc. (collectively “HTC”).  I have personal knowledge of the 

facts contained within this declaration, and if called as a witness, could testify competently to the 

matters contained herein.

2. Before anything was lodged with the Court, I specifically spoke with Sarah 

Volbrecht in-house counsel from Texas Instruments (“TI”) and obtained her permission to lodge 

the ID containing TI Confidential Business Information with the Court.  

3. After I saw the Motion to Strike filed by TPL last night, I again spoke to TI to 

obtain their written confirmation of their prior consent.  Attached hereto as Exhibit A is a copy of 

the email confirming TI’s prior oral consent.

I declare under the laws of the United States of America that to the best of my knowledge 

the foregoing is true and correct.  Executed this 12th day of September, 2013 at Palo Alto, 

California

/s/ Stephen R. Smith
Stephen R. Smith

FILER’S ATTESTATION

Pursuant to Civil Local Rule 5.1(i)(3), the undersigned attests that Stephen R. Smith has 

concurred in the filing of his Declaration in Support of Opposition to Defendants’ Emergency 

Motion.

DATED: September 12, 2013 COOLEY 

By: /s/ Heidi L.Keefe 
Heidi L. Keefe
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Case No. 5:08-cv-00882 PSG
BENJMAMIN DAMSTEDT DECL. ISO OPP. TO 

DEFENDANTS’EMERGENCY MOTION

COOLEY LLP
HEIDI L. KEEFE (SBN 178960) (hkeefe@cooley.com)
MARK R. WEINSTEIN (SBN 193043) (mweinstein@cooley.com)
RONALD S. LEMIEUX (SBN 120822) (rlemieux@cooley.com)
KYLE D. CHEN (239501) (kyle.chen@cooley.com)
Five Palo Alto Square, 4th Floor
3000 El Camino Real
Palo Alto, California 94306-2155
Telephone:  (650) 843-5000
Facsimile:  (650) 857-0663

STEPHEN R. SMITH (pro hac vice) (stephen.smith@cooley.com) 
One Freedom Square
Reston Town Center
11951 Freedom Drive
Reston, VA 20190-5656
Telephone: (703) 456-8000
Facsimile: (703) 456-8100

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

SAN JOSE DIVISION

HTC CORPORATION and HTC 
AMERICA, INC.,

Plaintiffs,

v.

TECHNOLOGY PROPERTIES 
LIMITED, PATRIOT SCIENTIFIC 
CORPORATION and ALLIACENSE 
LIMITED,

Defendants.

Case No. 5:08-cv-00882 PSG

DECLARATION OF BENJAMIN DAMSTEDT IN 

SUPPORT OF OPPOSITION TO DEFENDANTS’
MOTION TO STRIKE HTC’S IMPROPER EX 
PARTE COMMUNICATIONS AND FOR 

SANCTIONS

Judge:  Hon. Paul. Gera

Trial Date: September 23, 2013
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Case No. 5:08-cv-00882 PSG -1-
BENJMAMIN DAMSTEDT DECL. ISO OPP. TO 

DEFENDANTS’EMERGENCY MOTION

I, Benjamin Damstedt, declare as follows:

1. I am a partner at the law firm of Cooley LLP, counsel for Qualcomm Incorporated.  

I have personal knowledge of the facts contained within this declaration, and if called as a witness, 

could testify competently to the matters contained herein.

2. Before anything was lodged with the Court, I specifically spoke with Qualcomm in-

house counsel and obtained Qualcomm’s permission to lodge the ID containing Qualcomm 

Confidential Business Information with the Court.  

3. On September 11, 2013, I wrote to provide written confirmation of Qualcomm’s 

prior consent.  Attached hereto is Exhibit A is a copy of my email to HTC’s counsel confirming 

Qualcomm’s consent.

I declare under the laws of the United States of America that to the best of my knowledge 

the foregoing is true and correct.  Executed this 12th day of September, 2013 at Palo Alto, 

California

/s/ Benjamin Damstedt
Benjamin Damstedt

FILER’S ATTESTATION

Pursuant to Civil Local Rule 5.1(i)(3), the undersigned attests that Benjamin Damstedt has 

concurred in the filing of his Declaration in Support of Opposition to Defendants’ Emergency 

Motion.

DATED: September 12, 2013 COOLEY 

By: /s/ Heidi L.Keefe 
Heidi L. Keefe

1170895 v1/HN
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