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G. LARRY ENGEL (BAR NO. 53484)
KRISTIN A. HIENSCH (BAR NO. 275676) 
MORRISON & FOERSTER LLP 
425 Market Street 
San Francisco, California  94105-2482 
Telephone: 415.268.7000 
Facsimile: 415.268.7522 
E-mail: LEngel@mofo.com 
E-mail: KHiensch@mofo.com 

Attorneys for Fujitsu Limited 

UNITED STATES BANKRUPTCY COURT 

NORTHERN DISTRICT OF CALIFORNIA 

SAN JOSE DIVISION 

In re 

TECHNOLOGY PROPERTIES LIMITED, LLC, 

Debtor. 
 

Case No. 13-51589 SLJ 

Chapter 11 

MOTION FOR APPOINTMENT OF 
§ 1102(a)(2) COMMITTEE AND 
RELATED RELIEF FOR LICENSEE 
DEFENDERS 
 
Date: February 26, 2014 
Time: 2:00 p.m. 
Place: Courtroom 3099 
 280 South First Street 
 San Jose, California 

 

TO DEBTOR AND ITS COUNSEL OF RECORD AND ALL PARTIES IN INTEREST: 

PLEASE TAKE NOTICE THAT on February 26, 2014, at 2:00 p.m. in the Courtroom of 

the Honorable Stephen L. Johnson, located in room 3099 of the above-captioned Court, Fujitsu 

Limited (“Fujitsu” or, generally, a “Licensee Defender”) by and through its counsel, will and 

hereby does move for:  (1) an order appointing a statutory “Licensee Defender Committee” under 

11 U.S.C. § 1102(a)(2) and other relief under § 1102; (2) in the alternative, the replacement of the 

OCC members pursuant to § 1102(a)(4) with members more sensitive to their fiduciary duties and 
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the need to represent all creditors; and (3) an order mandating the sharing and report of the 

requested OCC information pursuant to § 1102(b)(3), including to facilitate coordination and 

cooperation among the 175 Licensee Defenders for fair joint defense. 

Fujitsu will base this Motion on the memorandum of points and authorities filed in 

support of this Motion, the notice of motion and exhibits filed in connection herewith, all other 

pleadings and matters of record, and such other written or oral argument and other materials as 

may be presented before this Court takes the Motion under submission. 

 

Dated:  January 16, 2014 
 

MORRISON & FOERSTER LLP 

By:       /s/ G. Larry Engel 
G. Larry Engel 
Kristin A. Hiensch 

Attorneys for Fujitsu Limited 
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I. INTRODUCTION 

Fujitsu Limited, a licensee of the Debtor (“Fujitsu” or, generally, a “Licensee Defender”) 

is one of approximately 175 § 1109(b) parties-in-interest that the Debtor has identified as 

settlement licensees (collectively the “Licensee Defenders”).1  Such licensees could collectively 

become a super majority of the allowed creditor claims in this case if the Official Unsecured 

Creditors Committee (the “OCC”) succeeds with confirmation of its plan of reorganization (the 

“OCC Plan”) [Dkt. No. 321].  As set forth in Fujitsu’s Reservation Of Rights And Objection To 

Disclosure Statement For Official Committee Of Unsecured Creditors’ Plan Of Reorganization 

(the “Fujitsu DS Objection”), the OCC Plan could also provoke massive litigation (and potential 

appeals) based on aspects of the OCC Plan that threaten to undermine Licensee Defenders’ rights 

and defenses.  Despite the potential harm to such parties-in-interest and the potential size of 

licensee claims, the majority of the Licensee Defenders have not been properly noticed and, 

therefore, are not adequately represented in this Case.  Licensees have not been involved in the 

OCC plan process or in negotiations with the OCC at all, and most have not even been served 

with the key pleadings potentially impacting their rights.   

Therefore, Fujitsu2 moves this Court for the appointment of a statutory “Licensee 

Defender Committee” under 11 U.S.C. § 1102(a)(2) and for other relief under § 1102, because it 

is necessary to assure adequate representation of licensee creditors under these circumstances.  In 

the alternative, Fujitsu requests a rebalancing of the existing OCC pursuant to 11 U.S.C 

                                                 
1 Debtor’s Disclosure Statement (December 23, 2013) Dkt. 340-1 (“Debtor’s DS”) at 49, 

n.10, related to Debtor’s Plan of Reorganization (December 23, 2013) at 5, Dkt. 340 (“Debtor’s 
Plan”).  Counsel to Fujitsu attempted to identify these 175 Licensee Defenders through public 
searches. Such investigation revealed approximately 134 other parties who may have licenses 
with the Debtor.  The burden should be on the Debtor and the OCC to ensure all 175 parties are 
properly alerted to any developments in this case that may impact Licensee Defender rights.   

2 As a settlement licensee, Fujitsu is a § 1109(b) party in interest with standing to object to 
the Disclosure Statement.  See Motor Vehicle Cas. Co. v. Thorpe Insulation Co. (In re Thorpe 
Insulation Co.), 677 F.3d 869, 884 (9th Cir. Cal. 2012) (noting that “party in interest” standard is 
construed broadly and on a case-by-case basis where party has a sufficient stake in the 
proceedings).  There are also many other similarly situated target defendants sued or threatened 
by the Debtor, including Licensee Defenders on other unsettled patent disputes. 
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§ 1102(a)(4) to assure better communication and protection for the Licensee Defender 

constituents.3   

II. PRELIMINARY STATEMENT  

A. Overview of Key Parties and Settlement Licenses 

Fujitsu and the other Licensee Defenders are legitimate operating businesses (most of 

whom are manufacturers or distributors of real products) who were sued or threatened with IP-

infringement suits by the Debtor.  By contrast, the Debtor and most of the Committee members 

are “trolls” or troll affiliates or investors or supporters.  A so-called “troll” is the term commonly 

used to describe a “nonpracticing” entity that “commercializes” patents.  That is, patent trolls 

acquire patent rights with the primary goal of coercing ransom payments for settlement “licenses” 

by the threat of (1) launching of patent infringement litigation, and (2) leveraging the huge cost 

and burden of defending against even exaggerated or meritless troll claims.  Trolls and troll 

litigation have been the subject of many public policy debates calling for patent reforms to stop or 

limit troll abuses.  Even the President has added his support for reform.4  See Exhibits A through 

G (documenting the controversial and political nature of troll practices). 

Fujitsu is informed and believes that all or substantially all of the Licensee Defenders 

were targets of such troll claims or litigation and obtained their licenses through related 

settlements (as opposed to obtaining licenses through business negotiations in traditional 

technology collaborations).  That is, the Licensee Defenders have already paid to settle disputed 

                                                 
3 Fujitsu, for itself and any party joining in this motion, does not consent to jurisdiction of 

the Bankruptcy Court with respect to any patent dispute or any other pending litigation.  This 
motion shall not be deemed or construed to be a waiver of the rights of Fujitsu under applicable 
law or in equity, including but not limited to, the right (i) to have final orders entered only after de 
novo review by a district judge in applicable matters, (ii) to trial by jury in any proceeding so 
triable in this case or any case, controversy, or proceeding related to this case, (iii) to have the 
District Court withdraw the reference in any matter subject to mandatory or discretionary 
withdrawal, or (iv) to assert or exercise any other rights, claims, actions, defenses, setoffs or 
recoupments to which Fujitsu is or may be entitled, all of which are expressly reserved. 

4 By failing to be candid about the troll nature of Debtor’s business and the OCC managed 
Reorganized Company’s business, the OCC Disclosure Statement fails to address the real 
feasibility, legal and risk factors that will be at issue in the OCC Plan confirmation battles.  See 
Fujitsu DS Objection.  Among those risks is that law reforms will make troll litigation less 
threatening and less feasible and, therefore, less profitable. 
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claims of the Debtor, most of which they regarded as meritless or exaggerated, because of the 

disproportionately huge cost of defense and burden to fully litigate such claims to judgment on 

the merits.  Some Licensee Defenders are still litigating with the Debtor on other patent portfolios 

outside the Debtor’s scope of existing settlements.   

B. The OCC Plan Threatens to Undermine Settlement Licenses 

The Licensee Defenders are entitled to the benefit of such settlement licenses and the 

OCC Plan cannot be used as a mechanism to relitigate previously settled litigation.   In light of 

certain troubling aspects of the OCC Plan (detailed in the Fujitsu DS Objection) and because such 

controversial troll litigation is the primary business of Debtor and the OCC proposed Reorganized 

Company, Fujitsu and other Licensee Defenders are very concerned that the OCC Plan threatens 

to destroy or impair the settlement license benefits for which the Licensee Defenders have already 

paid.  See Fujitsu DS Objection.   

The Licensee Defenders are particularly focused on understanding the OCC Plan threats,  

some or all of which may be addressed in future adversary proceedings for declaratory or other 

relief.  Licensee Defenders assert that:  (i) settlement licenses must survive, regardless of what 

OCC or others attempt to do in order to harm them, because either (A) they are not the kind of 

executory contracts that can be rejected (e.g., In re Exide Techs., 607 F.3d 957 (3d Cir. 2010),5 

and are rights and defenses vested beyond harm under the OCC’s exaggerated version of 

Section 1141, (B) even if they are found to be executory, as would be the result if OCC is 

permitted to exaggerate the effect of Section 1141 under its OCC Plan, Sunbeam6 is right, and 

Lubrizol7 and Interstate Bakeries8 are wrong,9 (C) even if those arguments fail, Section 365(n) 

                                                 
5 As in Exide, Licensee Defenders dispute that their licenses can be rejected under Section 

365(n), and, in any event, their contract rights and defenses cannot be rejected or harmed, at least 
without creating consequential damage claims for Licensee Defenders.  The character of such 
settlement licenses is not an appropriate issue to be resolved at plan confirmation, but requires an 
adversary proceeding under Bankruptcy Rule 7001, although considering the Patent Act and 
Federal IP issues in that and related litigation, it may be more appropriate for withdrawal of 
reference of such disputes pursuant to 28 U.S.C. § 157(d). 

6 Sunbeam Products, Inc. v. Chicago Am. Mfg., LLC, 686 F.3d 372 (7th Cir. 2012). 
7 In re Richmond Metal Finishers, Inc. (“Lubrizol”), 756 F.2d 1043, cert denied, 475 U.S. 

1057 (1986). 
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still protects Licensee Defenders (despite being entirely ignored in the OCC Plan),10 and (D) the 

objectionable OCC Plan is not confirmable and, if confirmed, will be invalidated, in whole or as 

to relevant parts, on appeals, despite OCC mootness arguments.11 

C. General Basis for and Benefits of a Licensee Defenders Committee 

Because the OCC fiduciaries12 have proposed a plan that harms Licensee Defenders and 

has generally shut licensees out of plan-related discussions, it is clear that the OCC does not 

adequately represent or reasonably consider licensee rights and defenses—rather, it seems to be at 

odds with them.  Appointment of a Licensee Defender Committee will enable similarly-situated 

licensees with an interest in this case to participate fairly in the process and protect their licenses, 

rights and defenses in an efficient manner. 

The OCC Plan, unless promptly and comprehensively revised to reflect licensee 

considerations, will likely trigger litigation by multiple Licensee Defenders.  Without 

(Footnote continued from previous page.) 
8 Interstate Bakeries Corp., 690 F.3d 1069 (8th Cir. 2012). 
9 Sunbeam correctly explains why § 365 rejection of an IP license is a breach — not a 

termination — and that defenses must survive, because the debtor licensor cannot profit from its 
own breach.  Contrary precedent springing from the erroneous Lubrizol decision and its progeny 
are simply incorrect.  If the Supreme Court has to resolve that Circuit split, that would be a good 
thing for IP licensees, because Lubrizol is intellectually indefensible on the merits.  Since no other 
kind of executory contract is terminated by rejection, there can be no principled basis for treating 
IP licenses as terminated by rejection. 

10 Licensee Defenders’ worst case result is the survival of their licenses under § 365(n), 
which would still defeat even the OCC’s exaggeration of Section 1141 in the OCC Plan.  For a 
public policy discussion of the importance of that § 365(n) defense for licenses, see, e.g., In re 
Qimonda, AG, 462 B.R. 165 (Bankr. E.D. Va. 2011), defending § 365(n) under 11 U.S.C. § 1506 
in Chapter 15.  Note that the OCC Disclosure Statement and Plan entirely ignore § 365(n). 

11 The OCC and its members apparently intend to attempt to use their OCC Plan as a basis 
for the Reorganized Company to attack the Licensee Defenders’ rights, claims and defenses.  
Thus, the Licensee Defenders may as well defend by challenging the standing and rights of the 
Reorganized Company by disputing the OCC Plan, and to the extent that the Plan survives, 
challenging also objectionable features, such as the exculpations of the OCC and its members and 
OCC member Board of the Reorganized Company, who must remain fully accountable 
fiduciaries in a way that cannot ever be exculpated or mooted on appeals. 

12 The OCC owes fiduciary duties to the Licensee Defenders.  See, e.g., In re Cochise 
College Park, 703 F.2d 1339 (9th Cir. 1983), imposing on a trustee a specific fiduciary duty of 
disclosure and fair dealing in favor of each individual contract counterparty, which the trustee 
breached by sandbagging those contract counterparties with improper rejection tactics.  See 
Fujitsu DS Objection. 
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coordination, such as through a statutory committee, litigation will proceed in a piecemeal 

manner.  Appointment of a Licensee Defender Committee will enable licensees to cooperate and 

participate in the case in a streamlined, cost-effective, and coordinated manner.  It will make any 

plan-related litigation more efficient by consolidating scores of licensees into a more unified 

process.   

In addition, a Licensee Defender Committee could advance the restructuring of the Debtor 

by offering a better plan of reorganization.  Unlike the troll Debtor or troll-aligned OCC, a 

Licensee Defender Committee could rally sufficient cost-of-defense settlements from licensee 

defendants as a way to fund a prompt resolution of the OCC’s estimated $8 million in unsecured 

claims. Therefore, in addition to ensuring adequate representation of Licensee Defenders, a 

Licensee Defender Committee could facilitate a fair and reasonable competing plan, thereby 

avoiding the counterproductive expenses and burdens of litigation provoked by the OCC Plan. 

III. ARGUMENT 

A. Appointment of a Licensee Defender Committee Is Necessary and 
Appropriate Here To Ensure Adequate Representation of Licensees 

While the U.S. Trustee considers whether to appoint a Licensee Defender Committee 

under 11 U.S.C. § 1102(a)(1),13 Fujitsu requests that the Court appoint such a committee pursuant 

to Section 1102(a)(2) because that is “necessary to assure adequate representation of creditors” 

under these circumstances.14  Furthermore, in order to reduce discovery expense and to 
                                                 

13 The Court reviews the U.S. Trustee’s decision not to appoint an official committee de 
novo.  See, e.g., In re Oneida Ltd., 2006 Bankr. LEXIS 780, at *3 (Bankr. S.D.N.Y. May 4, 2006) 
(the Court reviewed U.S. Trustee’s decision de novo); Enron, 279 B.R. at 684 (same), aff’d, 2003 
U.S. Dist. LEXIS 18149 (S.D.N.Y. Oct. 9, 2003); In re Texaco, Inc., 79 B.R. 560, 566 (Bankr. 
S.D.N.Y. 1987) (whether or not request for additional committee is made to the U.S. Trustee, 
Court must exercise its own judgment); McLean, 70 B.R. at 856-57 (an abuse of discretion 
standard does not apply with respect to U.S. Trustee’s initial exercise of discretion); see also In re 
Value Merchants, 202 B.R. 280, 284 (E.D. Wis. 1996) (reviewing U.S. Trustee decision de novo); 
In re Dow Corning Corp., 194 B.R. 121 (Bankr. E.D. Mich. 1996) (court has de novo authority to 
alter an existing committee), rev’d on other grounds, 212 B.R. 258 (E.D. Mich. 1997); In re First 
RepublicBank Corp., 95 B.R. 58, 59 (Bankr. N.D. Tex. 1998) (applying de novo standard of 
review to determine adequacy of representation). 

14 We have just begun the discussions with the U.S. Trustee, but in the interest of time we 
need to proceed on parallel tracks.  If we are able to persuade the U.S. Trustee of the merit of our 
request, the motion becomes moot. 
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compensate for inadequate disclosure so far in this case, the Court should order a comprehensive 

OCC report to all Licensee Defenders pursuant to §§ 1125 and 1102(b)(3), among other things:  

(i) identifying every possible prejudice that the OCC Plan could inflict on any Licensee Defender, 

and (ii) explaining how the OCC and its controlled Board intend to exercise their discretion under 

the OCC Plan with respect to Licensee Defenders, as well as (iii) identifying each OCC member’s 

conflicts of interest relative to the Licensee Defenders.15 

A statutory special committee comprised of Licensee Defenders is necessary and 

appropriate here.  Courts have appointed special committees under § 1102(a)(2) in cases where, 

as here, there is a large number of specialized creditors with unique concerns creating adversity 

with the main creditors committee.  For example:  (i) in the Orange County Chapter 9 case,16 

where there were both (a) a special committee appointed for the investor creditors in the Orange 

County Investment Pool, and (b) an official subcommittee for those located outside the County 

and beyond insider control and Orange County political conflicts; (ii) in the Pizza Time Theater 

Inc. (Chuck E. Cheese) Chapter 11 case,17 the franchisee committee was appointed, because (as 

here) there were many franchisees with huge potential rejection claims not respected by the 
                                                 

15 In order fairly and cost-effectively to calculate that damage claim exposure from the 
OCC Plan, we need either or both (1) OCC compliance with their disclosure obligations under 11 
U.S.C. §§ 1125 and 1102(b)(3), including by correcting the flaws described in the Fujitsu DS 
Objection, and (2) discovery in one or more of the coming litigations triggered by the OCC, 
including in opposition at the long trial expected at the OCC Plan confirmation hearing.  What we 
need includes: 

(a) transparency as to the intent and effects of the OCC Plan on all the issues raised in 
the Fujitsu DS Objection, plus the better concealed others that are revealed in that required further 
disclosure, as well as those later discovered by the other Licensee Defenders who have been 
awakened to these covert OCC threats to their core businesses, whether by opposition of Fujitsu 
or others, or by the OCC beginning to make the adequate disclosure required by Section 1125 or 
1102(b)(3) and by the Committee’s fiduciary duties to these Licensee Defenders; 

(b) data about the other Licensee Defenders previously hidden as “confidential,” so 
that they can cost-effectively coordinate their common defense and the potential for them co-
sponsoring a competing plan of reorganization; and 

(c) data about the pending troll litigation, so as to enable the Licensee Defenders and 
their Committee to develop a far superior competing plan of reorganization with those 
defendants. 

16 In re County of Orange, No. 8:94-bk-22272-ES (Bankr. C.D. Cal. 1994). 
17 In re Pizza Time Theatre Inc. (“Chuck E. Cheese”).  No. CV-89-20633-SW (Bankr. 

N.D. Cal 1984). 
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creditors committee; and (iii) other more common committees for retirees (e.g., Detroit, Kodak, 

etc.), for equity holders (see below), for mass tort victims, etc.  All those precedents apply here.18 

Whether the appointment of a specific committee is appropriate under section 1102(a)(2) 

depends on the facts and circumstances of the case.  See In re Beker Indus. Corp., 55 B.R. 945, 

948 (Bankr. S.D.N.Y. 1985) (“The statute affords no test of adequate representation, leaving the 

bankruptcy Courts with discretion to examine the facts of each case to determine if additional 

committees are warranted.”).  See also In re Dow Corning Corp., 194 B.R. 121, 141 (Bankr. E.D. 

Mich. 1996) (“Most Courts confronted with a motion for the appointment of a separate committee 

recognize that there is no bright line test for determining whether an additional committee should 

be appointed.  Instead, the decision must be made on a case-by-case basis.”), rev’d on other 

grounds, 212 B.R. 258 (E.D. Mich. 1997).  In determining whether to appoint a committee under 

section 1102(a)(2) of the Bankruptcy Code, “the following non-exclusive factors are the most 

pertinent: (a) the nature of the case; (b) identification of the various groups of creditors and their 

interests; (c) the composition of the committee; and (d) the ability of the committee to properly 

function.”  Dow Corning, 194 B.R. at 142.  As demonstrated herein, the case for appointment of a 

Licensee Defender Committee satisfies each of these requirements. 

Section 1102(a)(2) of the Bankruptcy Code provides that the Court may order the 

appointment of a statutory equity committee “if necessary to assure adequate representation of . . . 

equity security holders.”  11 U.S.C. § 1102(a)(2).  Courts have developed a number of criteria to 

consider in determining whether to appoint such a statutory committee:   (i) whether the interest 

of those constituents are adequately represented absent the appointment of a statutory committee; 

(ii) whether there is a likelihood of constituents receiving a distribution; (iii) the timing of the 

motion relative to the case; and (iv) whether the administrative costs of the statutory committee 

                                                 
18 Those cases apply here because the OCC Plan admits there is value in excess of what it 

required to pay all the OCC recognized $8 million creditors, because their OCC Plan is to restore 
the Reorganized Company to the equity holders when those creditors’ allowed claims are paid in 
full.  Moreover, we address those equity precedents in order to rebut the predicable attempt by the 
OCC to distinguish special creditor precedents on the disputed theory that Licensee Defenders do 
not become creditors until after they are wrongly rejected by the OCC’s Reorganized Company 
after the Effective Date of the OCC Plan. 
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outweigh the benefits of adequate representation.  See, e.g., In re Kalvar Microfilm, Inc., 195 B.R. 

599, 600 (Bankr. Del. 1996); In re Williams Commc’ns Group, 281 BR. 216, 220 (Bankr. 

S.D.N.Y. 2002); In re Johns-Manville Corp., 68 B.R. 155, 160 (S.D.N.Y. 1986); Wang Labs., 

149 B.R. at 1-2.  In addition to other factors, Courts also weigh the size and complexity of the 

case.  See, e.g., Beker, 55 B.R. at 949.  As set forth below, each of these factors, when applied to 

the instant facts, also strongly supports the appointment of a statutory Licensee Defender 

Committee. 

1. Licensee Defenders Cannot Rely On Any Other Constituency 
For Adequate Representation. 

Absent a statutory committee, Licensee Defenders clearly lack adequate representation in 

this case, because the OCC has not only ignored them and their interests, but has also designed its 

OCC Plan in a way that could harm the Licensee Defenders.  See Pilgrim’s Pride Corp., 407 B.R. 

211, 217 n. 17 (Bankr. N.D. Tex. 2009) (“[W]hen it comes to valuation and determination of 

future capital structure for plan purposes, their agendas are likely to be very much at odds.”); In 

re Saxon Indus., 29 B.R. 320, 321 (Bankr. S.D.N.Y. 1983) (stating that “the two committees are 

separate and distinct entities with the members of the unsecured creditors and equity creditors 

possessing variant priorities and interests with respect to their relationship with the debtor”). 

Thus, there are no other parties in the case currently working to protect the rights of 

Licensee Defenders.  Congress clearly noted the importance of safeguarding against this 

divergence of interests when it emphasized:  “[a]s public investors are likely to be junior or 

subordinated creditors or stockholders, it is essential for them to have legislative assurance that 

their interests will be protected.  Such assurance should not be left to a plan negotiated by a 

debtor in distress and senior or institutional creditors who will have their own best interest to look 

after.”19  S. Rep. No. 989, 95th Cong., 2d Sess. 10 (1978).  A statutory committee offers such 
                                                 

19 As stated in the legislative history to section 1102, appointment of a statutory 
shareholders’ committee offers shareholders necessary protection against “the natural tendency of 
a debtor in distress to pacify large creditors, with whom the debtor would expect to do business, 
at the expense of small and scattered investors.”  S. Rep. No. 989, 95th Cong., 2d Sess. 10 (1978).  
While Congress may not have anticipated this unique situation, the same logic applies.  Because 
the OCC works to favor some creditors over others, by delaying when parties in interest like 

(Footnote continues on next page.) 
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assurance by facilitating a unified voice against the myriad competing interests.  See In re Finley 

Kumble, 85 B.R. 13, 16 (Bankr. S.D.N.Y. 1988) (“The committee structure provided for in 

Chapter 11 cases offers substantial benefits to the Court and the Debtor in the form of a 

centralized body to be heard and met with.”).   

2. The Debtor Has The Capacity To Compensate Licensee 
Defenders For At Least Some Of The Harm Caused By The 
OCC Plan 

The second element to which Courts look in determining whether to appoint such a 

committee is whether that constituency has an economic interest to protect.  Despite the OCC 

Plan’s apparent effort to deprive the Licensee Defenders of a recovery by wrongful manipulation 

of timing for triggering their rejection or other claim damages, the Licensee Defenders clearly 

have a right to be paid that is equal to the right of any of the unsecured creditors, whom the OCC 

expects to pay in full. 

3. A Statutory Committee Appointment Will Not Delay This Case 

The appointment of a statutory committee will not delay this case but will instead 

facilitate a swifter resolution of this case, since the OCC Plan is not confirmable.  The Court 

should appoint the committee as a way to facilitate plan negotiations and discussions among 

competing stakeholders regarding formulation of a better and less divisive plan of reorganization.  

The appointment of a statutory committee will ensure that the 175 Licensee Defenders have a seat 

at the negotiating table, rather than limiting their options to litigation against plans and plan 

proponents on a piecemeal basis.  This is not a case where stakeholders have moved for the 

appointment of a statutory committee merely to extract some hold-out value from the Debtor.  

Rather, the appointment of a statutory committee is a constructive solution to ensure adequate 

representation of an otherwise unrepresented but critical group and to hopefully advance a 

consensual plan that satisfies all stakeholders. 

(Footnote continued from previous page.) 

Licensee Defenders become creditors under the OCC Plan, such Licensee Defenders need a 
committee now that does protect their interests before those interests are lost. 
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4. The Incremental Administrative Costs Of A Statutory 
Committee Will Not Outweigh the Clear Benefits That 
Committee Representation Will Yield 

While Fujitsu recognizes the expense associated with the appointment of a Committee, 

courts agree that “[c]ost alone cannot, and should not, deprive . . . [constituents] of 

representation.”  In re McLean Indus, Inc., 70 B.R. 852, 860 (S.D.N.Y. 1987).  See also In re 

Enron Corp., 279 B.R. 671, 694 (Bankr. S.D.N.Y. 2002) (“[a]dded cost alone does not justify the 

denial of appointment of an additional committee where it is warranted.”). Additional cost must 

be weighed against the need for adequate representation.  See In re Wang Labs., Inc., 149 B.R. 3-

4 (Bankr. D. Mass. 1992); Beker, 55 B.R. at  949-51.  Once the need for adequate representation 

is established, “the burden shifts to the opponent of the motion [to appoint an official committee] 

to show that the cost of the additional committee sought significantly outweighs the concern for 

adequate representation and cannot be alleviated in other ways.”  Id. at 949; 4 NORTON BANKR. L. 

& PRAC. 2d § 78:5 (2d ed. 2005) (“Should the moving party be successful in showing that an 

additional committee is required, the burden then shifts to the opponent to demonstrate that the 

cost of such an additional committee notably outweighs the interest in adequate representation.”). 

Courts have made abundantly clear that the administrative costs of a statutory committee 

alone must not bar statutory committee recognition.  See McLean, 70 B.R. at 860 (“Cost alone 

cannot, and should not, deprive . . . security holders of representation.”; Enron, 279 B.R. at 684 

(“Added cost alone does not justify the denial of appointment of an additional committee where it 

is warranted.”).  Appointment of a statutory committee will level the playing field for Licensee 

Defenders as they seek to vindicate their rights, and preserve their defenses, against 

constituencies with adverse economic interests and unlimited budgets.  Indeed, when viewed in 

comparison to the alternative cost of uncoordinated litigation with 175 sorely aggrieved Licensee 

Defenders, the committee appointment should be the preferred solution for containing costs. 

B. A Licensee Defender Committee Could Propose a Feasible, 
Confirmable Plan for the Benefit of all Parties 

Given a modest amount of time and some Court required cooperation for information 

from the estate in organizing, a Licensee Defender Committee could propose a better alternative 
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plan.20  Because the OCC estimates only $8 million in real, net unsecured claims it should not be 

difficult for a Licensee Defender Committee to organize a competing plan, even using cost of 

defense amounts in settlements.  Note, however, that neither the Debtor nor the troll sponsor OCC 

could ever itself accomplish that kind of plan designed by the Licensee Defender Committee, 

because no legitimate business targeted by trolls would ever want to revive a failing troll so that it 

could harass them again in the future. 

As the Supreme Court has noted, albeit in a different context, parties in interest must be 

protected before plan confirmation from unfair manipulation by plan proponents.  E.g., Bank of 

Am. v. 203 North La Salle Street P’ship, 526 U.S. 434, 119 S.Ct. 1411, 143 L.Ed.2d 607 (1999) 

(equity holders cannot divert the upside opportunity from a secured creditor’s deficiency claim by 

retaining equity control without a market value test under a plan of reorganization, because there 

is value in controlling the debtor’s assets.)  Just as the “new value” plan in 203 North LaSalle 

could not be manipulated by equity to retain control of the Reorganized Company, such control 

should rightfully belong to all of the unsecured creditors.  Here, the troll sponsoring OCC 

creditors cannot retain control that should belong to the majority of the allowed claim holders:  

i.e., Licensee Defender creditors created by their OCC Plan.  See id. 

The precedent of 203 North La Salle is relevant here, because the OCC has created an 

even more improper version of a new value plan by the manipulation of OCC control over the 

claim and contract assets and the section 365 rejection power.  That is, the moment before the 

OCC Plan becomes effective, the OCC troll-sponsor creditors would control the case.  However, 

                                                 
20 So, what kind of a competing Plan would the Licensee Defenders Committee advocate?  

One goal would be to pay off the required priority and administrative claims allowed by the 
Court, plus the allowed unsecured claims, and cram down the rest at the nothing they deserve 
under applicable law, all without disturbing the existing license settlements with the Licensee 
Defenders.  That would, (a) avoid the nonproductive and unnecessary defensive litigation that the 
OCC Plan would otherwise compel from Licensee Defenders, and (b) pay the OCC-favored 
creditors their estimated $8 million in allowed claims and end any need—or excuse—from them 
to manage and continue a troll business through the Reorganized Company.  How would that be 
accomplished?  By having the Licensee Defender Committee organize and control a business (not 
troll) settlement process that (1) expressly assures all Licensee Defenders of perpetual peace and 
the continuing benefit of their bargains under their settlement licenses, and (2) promptly settles all 
the pending or threatened troll litigation on a fair and reasonable basis sufficient to close out this 
case. 
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upon rejection after the OCC Plan Effective Date, the Licensee Defenders could become the 

super-majority creditors (i.e., with claims potentially totally many times the claim amounts under 

the OCC Plan).  Yet, just as with the controlling equity in a new value plan barred in 203 North 

La Salle, the OCC is abusing its control to unfairly harm the Licensee Defender creditors that its 

OCC Plan is creating after the Effective Date, at which point it could be too late for the Licensee 

Defenders to defend themselves effectively.  Clearly, the Courts need to fashion rules to stop this 

kind of divisive plan from OCC fiduciaries.  Therefore, this Court should follow the Supreme 

Court’s suggestion that allowing competing plans is one means of addressing the abuse of control 

by the initial plan proponent.  See id., 119 S.Ct. at 1424.   

If the chief goal in formulating a plan is to pay the priority administrative and allegedly 

allowable $8 million unsecured claims in this case, neither the Debtor’s Plan nor the OCC Plan is 

a cost-effective solution.  Indeed, both Plans are counterproductive and infeasible, and have the 

potential to create larger claims and expenses than could ever be paid.  See Fujitsu DS Objection. 

Clearly, the OCC troll-supporter creditors don’t trust the Debtor’s management or insiders 

to run a continuing troll business or fairly and timely to pay them in full.  Thus, the OCC Plan 

theory is to replace the Debtor’s management with perpetual, unchangeable management by OCC 

member troll sponsors with their own agenda (as well as the duplicative/perpetual OCC and their 

professionals).  See Fujitsu DS Objection.  Whenever the net proceeds from the Reorganized 

Company’s continuing troll litigation business are sufficient to pay off the allowed claims, then, 

apparently the insiders can resume control of their troll business.  None of this is attractive or 

tolerable to Licensee Defenders or, indeed, even feasible.  Moreover, the OCC Plan will create 

expensive test-case litigation and likely appeals.   

A Licensee Defender Committee would be better able to resolve or entirely avoid such 

litigation by proposing an alternative plan at a sufficient price for a win-win result, properly 

paying the allowable claims.21  In the event that the Court does not allow a Licensee Defender 
                                                 

21 For example, one of many defensive strategies of legitimate businesses resisting the 
objectionable conduct of trolls is illustrated by RPX, where the legitimate target defendants use a 
“white knight” patent buyer to acquire patents in competition with the trolls for defenses and 
reasonable license fees.  See Exhibits D, F and G.  The Licensee Defenders Committee idea is not 

(Footnote continues on next page.) 
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Committee, Fujitsu requests that the Court promptly schedule a §105(d) status conference to 

discuss how best and most cost-effectively to obtain the data needed to fashion an ad-hoc 

Committee of like-minded Licensee Defenders to coordinate the coming litigation or a competing 

plan.  Allowing the Licensee Defenders to have common interest privileged discussions, 

especially without debates with plan proponents over the boundary of joint defense versus the 

solicitation of opposition to plans, is in the best interests of all stakeholders. 

IV. CONCLUSION 

For the foregoing reasons, Fujitsu requests the Court to order: 

1. The appointment of a Licensee Defender Committee pursuant to § 1102(a)(2); 

2. In the alternative, the replacement of the OCC members pursuant to § 1102(a)(4) 

with members more sensitive to their fiduciary duties and the need to represent all creditors; 

3. The sharing and report of the requested OCC information pursuant to 

§ 1102(b)(3)(C), including to facilitate coordination and cooperation among the 175 Licensee 

Defenders for fair joint defense; and 

4. Such other relief as is just and proper. 

Dated:  January 16, 2014 
MORRISON & FOERSTER LLP 
 
 
By: /s/ G. Larry Engel  

G. Larry Engel 
Kristin A. Hiensch 

Attorneys for Fujitsu Limited 

(Footnote continued from previous page.) 

exactly the same, but the point is to illustrate that target defendants can deal with recognized 
“good guys” on a business like basis, whereas litigation is the only typical tool of trolls like the 
Debtor or the Reorganized Company.  A better plan could offer a quasi-RPX type of solution, 
whereby settling legitimate businesses can achieve a fair license defense in a reasonable 
settlement without “feeding the beast” (i.e., paying ransom to the troll, whether as the Debtor or 
the OCC’s imagined Reorganized Company). 
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EXHIBIT A 
(WALL STREET JOURNAL, November 11, 2012) 
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EXHIBIT B 
Cisco Calls Patent Trolls Racketeers 

By Ashby Jones 
(WALL STREET JOURNAL, November 11, 2012) 

Cisco Systems Inc. [CSCO +1.37%] has unveiled a new strategy for dealing with so-
called patent trolls: accuse them of breaking the law.  

The networking-equipment maker has captured the attention of patent experts and lawyers 
across the country by filing strongly worded legal claims against two companies that buy up 
patents and seek to make money from them through licensing and litigation.  

‘When someone runs a racket, we’re going to make them liable for racketeering,’ says 
Cisco’s Mark Chandler. 

Cisco’s attempt to turn the tables on those companies, more formally known as “non-
practicing entities,” comes as Congress and the federal Courts have largely failed to stem a wave 
of patent lawsuits that has roiled the technology industry. 

Cisco’s suit against Chicago-based Innovatio IP Ventures LLC targets a tactic that some 
NPEs have employed in recent years. Rather than allege that a big technology company has 
infringed one or more of their patents, Innovatio and other NPEs have gone after the tech 
company’s customers.  

Cisco, which is based in San Jose, Calif., and co-plaintiffs Netgear Inc. NTGR -0.36%and 
Motorola Solutions Inc., [MSI +0.68%] claim that Innovatio has sent 8,000 “threatening” letters 
to coffee chains, hotels and other retailers using Wi-Fi equipment that includes the three 
companies’ technologies.  

Innovatio’s tactics, Cisco argues in its lawsuit, are “misleading, fraudulent and unlawful.” 
It says they effectively amount to an extortion scheme, and therefore violate federal 
antiracketeering laws.  

Separately, Cisco claims that Ottawa-based Mosaid Technologies Inc. violated the same 
laws by allegedly paying witnesses for testimony and documents in order “to overcome fatal 
shortcomings” in patent-infringement claims it filed against Cisco in 2011 at the U.S. 
International Trade Commission. 

“When someone runs a racket, we’re going to make them liable for racketeering,” said 
Mark Chandler, Cisco’s general counsel. 

Innovatio said it “categorically” denies Cisco’s allegations. “Cisco’s claims are long on 
rhetoric and hyperbole and short on the facts and law,” said Matthew McAndrews, a lawyer for 
Innovatio, in a statement. Mr. McAndrews said Innovatio this week will ask James F. Holderman, 
the federal judge overseeing the case, to dismiss the claims.  

Mosaid said in a statement that Cisco’s claims were “ridiculous,” and accused Cisco of 
digging up allegations from a case the parties resolved earlier this year in order to raise new 
claims.  

“Cisco is trying to use the racketeering label to create litigation and settlement leverage 
when its underlying case has no merit. This tactic…will not succeed,” Mosaid said.  

Patent experts and lawyers are watching the two cases closely. Rather than lodging their 
own claims, the strategy Cisco and other companies have typically used against NPEs has been to 
defend themselves when named as defendants or to pre-emptively ask a judge to declare either 
that a particular patent is invalid or that no infringement took place.  
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“A win by Cisco isn’t necessarily going to stop the NPE industry in its tracks,” said Ann 
Fort, a defense lawyer in Atlanta who isn’t involved in the cases. “But it could halt some of the 
tactics used by NPEs, like going after companies’ customers.” 

Their defenders say NPEs, which buy up troves of patents not to develop products with 
them, but to pursue licensing and litigation revenue, spur innovation by allowing inventors—
ranging from university research labs that aren’t interested in developing products to basement 
tinkerers—to get paid for their creations. They say the firms also help ensure that well-heeled 
tech companies don’t profit unfairly from the work of others. 

Either way, such firms are increasingly active in the Courts. The proportion of patent 
lawsuits filed by NPEs has grown to 40% in 2011 from 22% in 2007, according to Lex Machina, 
an intellectual-property litigation, data and analytics company. 

Some of the more recent suits target technology companies’ customers. Patent experts say 
that approach is aimed at extracting dozens or hundreds of smaller settlements from companies 
that may lack the legal firepower to fight back. 

“If Innovatio sues Cisco, Cisco knows how to handle its defense,” said Colleen Chien, a 
law professor at Santa Clara University and a patent-law expert. “But if you’re a coffee shop or 
hotel and aren’t in the business of making Wi-Fi equipment, you’re more likely going to settle” to 
avoid a lawsuit “than you are to fight a big, costly legal battle.” 

Innovatio argues that its tactics are completely legal: federal law lets a patent holder bring 
infringement claims against anyone who makes, sells, or uses a patent without permission.  

Mr. McAndrews, Innovatio’s lawyer, said the company simply “seeks to grant 
licenses…to those entities that derive the most immediate…benefit from infringing” Innovatio’s 
patents. Those businesses, said Mr. McAndrews, are the hotels, restaurants and retailers that 
“configure and use” the particular Wi-Fi equipment made and sold by Cisco, Motorola and 
Netgear. Most of Innovatio’s patents were purchased from or once owned by chip maker 
Broadcom Corp. BRCM +0.39% 

Cisco, on the other hand, claims that many of Innovatio’s demands to the end users of 
Cisco’s products have been fraudulent for a variety of reasons. In some instances, Cisco argues, 
the patents Innovatio was asserting had already expired. In others, says Cisco, the products 
already were covered by the licenses that Innovatio was looking to sell. 

“They’re well aware that these people don’t owe them any money,” said Cisco’s Mr. 
Chandler, who said he heard from 400 customers that had gotten notices from Innovatio. “This is 
nothing other than a shakedown.” 

Innovatio denies making fraudulent licensing requests or filing sham lawsuits.  
To win in Court, Cisco must prove not only that Innovatio’s claims were bogus, but that 

Innovatio knew they were bogus, said Daniel Ravicher, a law professor at Cardozo School of Law 
in New York. “That’s hard to do,” he said. “I really don’t think this is a tactic that’s going to get 
very far.” 

But others have higher hopes for Cisco’s approach. “Sometimes, lawsuits are about how 
much damage you can threaten in order to change behavior,” said Robin Feldman, a law professor 
at the University of California’s Hastings College of the Law and author of a recent book on 
patents. “At the very least, Cisco might get that. Or it could get a sympathetic judge or jury that 
takes Cisco’s case and runs with it.”  
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EXHIBIT C 
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EXHIBIT D 
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EXHIBIT E 

Start-Up Takes on 'Patent Trolls' 

Firm Plans to Defensively Buy Patents and Charge Fixed Membership-License Fees 

(Wall Street Journal, November 24, 2008) 
By Don Clark 

A San Francisco start-up is disclosing details of a new service to address patent risks 
facing technology companies, and has lined up Cisco Systems Inc. and International Business 
Machines Corp. as initial members. 

The new venture, called RPX Corp., is the latest response to the rise of firms that buy up 
patents to seek royalties from other companies. Such licensing firms are often called 
nonpracticing entities-or, more derisively, patent trolls-because they don’t make or sell products 
that use patents. 

The patent-licensing firms have figured prominently in costly lawsuits against technology 
companies. RPX estimates . that those firms have raised more than $6 billion over the past decade 
to finance patent purchases. 

RPX, in response, plans to become what it calls a “defensive patent aggregator,” buying 
patents to keep them from firms that might use them as the basis of lawsuits or to press for 
licensing payments. Companies that pay a fixed annual fee receive licenses to the patents 
purchased by RPX, which pledges never to assert them. 

John Amster, RPX’s co-chief executive, hopes to attract hundreds and eventually 
thousands of corporate members. “At thousands of members I think it’s a game-changing 
business,” Mr. Amster said. 

RPX isn’t the only organization trying to aid potential patent defendants. Allied Security 
Trust, which was formed by a group of large technology companies and disclosed its plans in 
June, also buys patents to keep them from potential plaintiffs. 

But there are differences between the two efforts. RPX hopes to earn a profit and is 
backed by two venture-capital firms, Kleiner Perkins Caufield and Byers and Charles River 
Ventures. Its revenue comes from membership fees-$35,000 to $4.9 million, depending on a 
company’s operating income but RPX makes the decisions about which patents to buy. 

AST, based in Poughkeepsie, N.Y., is a nonprofit entity. Its members put money into an 
escrow account, and are consulted to see if they want to contribute to the purchase of particular 
patents, said Daniel McCurdy, the group’s chief executive. 

AST claims about 15 members and has a goal of 30 to 40. It hasn’t disclosed any names, 
but people familiar with the matter say initial members include Google Inc., Verizon 
Communications Inc., Hewlett-Packard Co. and Cisco. 

Mr. McCurdy said AST and RPX could wind up bidding against each other on patents, 
but sees them mostly as allies pursuing similar goals. “They are completely complementary,” he 
said. 

RPX’s Mr. Amster and co-CEO Geoffrey Barker previously worked at Intellectual 
Ventures LLC, a Seattle firm founded by former Microsoft Corp. executive Nathan Myhrvold. 
Intellectual Ventures has purchased thousands of patents, and has patented its own inventions. It 
has recruited big technology companies as investors, but has rankled some of them because it also 
charges patent-license fees and hasn’t ruled out the use of litigation. 
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Peter Detkin, Intellectual Ventures’ founder and vice chairman, said the field can easily 
absorb more buyers such as RPX. “There are four or five million active patents, and we hold a 
very, very small percentage of them,” he said. 

A spokesman for Cisco, which is based in San Jose, Calif., said RPX’s “objective of 
defensively pooling patents is a sensible approach to the continuing problem of litigation by firms 
that don’t produce products or services!’ 

An IBM spokesman confirmed the company’s participation in the effort, but declined to 
comment further. 

RPX says it has acquired rights to 150 patents and 50 patent applications since it was 
founded in March, in fields such as mobile technology, Internet search and radio-frequency 
identification. 
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EXHIBIT F 

Case: 13-51589    Doc# 379-1    Filed: 01/16/14    Entered: 01/16/14 18:49:07    Page 31
 of 34 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 FUJITSU’S P&As TO MOTION FOR OF 
§ 1102(a)(2) APPOINTMENT COMMITTEE 

F-2  

sf-3372266  Case: 13-51589    Doc# 379-1    Filed: 01/16/14    Entered: 01/16/14 18:49:07    Page 32
 of 34 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 FUJITSU’S P&As TO MOTION FOR OF 
§ 1102(a)(2) APPOINTMENT COMMITTEE 

F-3  

sf-3372266  Case: 13-51589    Doc# 379-1    Filed: 01/16/14    Entered: 01/16/14 18:49:07    Page 33
 of 34 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

FUJITSU’S P&As TO MOTION FOR OF 
§ 1102(a)(2) APPOINTMENT COMMITTEE 

G-1  

sf-3372266  

EXHIBIT G 
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