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TRACY HOPE DAVIS

United States Trustee for Region 17

Office of the United States Trustee

U. S. Department of Justice

280 S. First Street, Suite 268

San Jose, CA 95113-0002

E-mail: john.wesolowski@usdoj.gov

Telephone: (408) 535-5525

Fax: (408) 535-5532

By: EDWINA E. DOWELL (SBN 149059)
Assistant U.S. Trustee
JOHN WESOLOWSKI (SBN 127007)
Trial Attorney

UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF CALIFORNIA

In re: Case No: 13-51589 SLJ

TECHNOLOGY PROPERTIES Chapter 11

LIMITED, LLC,
Date: February 11, 2015

Debtor. Time: 10:00 a.m.

Place: Courtroom 3099

U.S. TRUSTEE’S OBJECTIONS TO JOINT PLAN REORGANIZATION BY OFFICIAL

COMMITTEE OF UNSECURED CREDITORS AND DEBTOR (1/8/15)
The United States Trustee for Region 17, Tracy Hope Davis (the “UST”), hereby objects

to the Joint Plan of Reorganization (“Joint Plan”) filed herein on January 8, 2015 by the Official
Committee of Unsecured Creditors (“Committee™) and Technology Properties Limited, LLC
(“Debtor”) [Docket # 637]. The UST objects on the grounds that the Joint Plan contains release
and exculpation provisions that are overbroad, violate applicable law and are not permitted or
exceed the limits set by the Bankruptcy Code. Unless these provisions are removed or changed

to meet the requirements of the Bankruptcy Code, the Joint Plan should not be confirmed.
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FACTS

A. Case Background

Debtor filed a voluntary petition under Chapter 11 on March 20, 2013.

Debtor is a California limited liability company whose sole member is Daniel Leckrone
(“Mr. Leckrone”). Debtor is in the business of acquiring rights to products, technologies and
patent portfolios for the purpose of commercializing these assets. Joint Disclosure Statement, p.
4 [Docket #638]. The main products which it commercializes are the MMP Portfolio (named
after its inventor, Mr. Moore), and the Fast Logic and CORE Flash Portfolios. Id. Its
commercialization activities are primarily geared to identifying companies whose products
utilize the technology protected by the patents and then either license the right to use the
technology to those companies, and if licensing efforts are unsuccessful, prosecute litigation
against those allegedly infringing companies. Id., pp. 5-6.

The Debtor and the Committee have had an adversarial relationship during the course of
the case, but have reached agreement on the Joint Disclosure Statement and accompanying Joint
Plan. Mr. Moore also filed his own plan and disclosure statement; the Court denied approval of
the Moore disclosure statement on 12/3/14. [Docket #624]. The Court also denied Mr. Moore’s
motion to appoint a chapter 11 trustee on 12/3/14. [Docket #623].

The Debtor’s bankruptcy schedules list personal property assets of $4,429,183 — much of
this consists of accounts receivable. The Debtor also lists a number of litigation claims and
license rights with a value of “Unknown.” Debtor lists liabilities consisting of secured claims
(%$9,700,896), priority wage claims (including unsecured portion, $8,972,456) and unsecured
claims ($49,936,736). Schedules B, D, E and F, Docket #37. Debtor’s latest monthly operating
report (for October 2014) reports a cash balance of $1,354,304. Debtor has not filed its MORs

for November and December 2014, which are past due.
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B. The Joint Plan.

The initial joint plan was filed on 9/3/14 (Docket #524); a joint disclosure statement and
an amended joint plan were filed on 9/7/14 (Docket #538 and #539). Objections to the
disclosure statement were filed by various parties. Following a hearing on 10/2/14, the Debtor
and the Committee filed an amended joint plan and joint disclosure statement on 10/29/14
(Docket # 586 and #587). Following a further hearing on 11/12/14, the Court took the joint
disclosure statement under submission. On 12/3/14, the Court issued its Order denying approval
of the Moore disclosure statement and setting a further hearing on the joint disclosure statement
for 12/19/14.

A new amended joint plan and joint disclosure statement were filed on 12/15/14, and
following the 12/19/14 hearing, the current versions of the Joint Plan and Joint Disclosure
Statement were filed on 1/8/15 [Docket #637 and #638]. The Court then approved the Joint
Disclosure Statement by Order filed 1/9/15 and set a confirmation hearing on 2/11/15.

The Joint Plan provides for the continuation of the Debtor’s business, but through new
management consisting of a new CEO (not Mr. Leckrone) and a board comprised of members of
the Committee. The Joint Plan proposes to pay its unsecured creditors 100% of their claims,
and subordinates a number of insider claims of those insiders who accept the plan, in exchange
for a release. The Joint Plan also contains an overbroad exculpation clause which limits the
liability of a number of persons regarding actions taken with respect to the bankruptcy case.

DISCUSSION

A. The release of claims is improper and violates Ninth Circuit law.

The release language. The term “Released Claims” at page 14 is broadly defined to

mean “any claims or causes of action against the Released Parties by the Debtor, the estate, and

all persons and entities that vote to accept the plan and execute the Release [Exhibit E], and any
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claims or cause of action against the Reorganized Company except as provided herein.” The
“Released Parties” include a number of insiders, including Mr. Leckrone and his affiliates,
including “any and all entities wholly-owned or partially owned by Leckrone.” This could
conceivably include any companies in which Mr. Leckrone owns a single share of stock.

At pages 21-22, the Joint Plan states that “By voting in favor of the Plan, Leckrone
consents to the subordination of his payments and shall receive a release of all claims and causes
of action against the Leckrone Claim, including any claims to challenge the extent, validity and
priority, or to seek further subordination of such Claim.” The Joint Plan further states that if the
case is converted to chapter 7, then the release and the concurrent subordination of claims are
automatically undone; there is also a one year tolling agreement that Mr. Leckrone is required to
sign.

And at page 55, the Joint Plan states; “Confirmation of the Plan shall constitute and effect
a full release of all Avoidance Actions, causes of action and claims for relief against the
Released Parties who vote to accept the Plan which, among other things, provides for
subordination of the claims of the Released Parties, whether or not any of the Released Parties
execute the Release except that, as to Daniel E. Leckrone if the Bankruptcy Case is converted to
Chapter 7 after Confirmation, the release of claims shall be undone automatically, as shall any
subordination of Claims or liens held by Leckrone, without further order of the Bankruptcy
Court. Confirmation also effects a mutual release of the Released Claims of the estate and
Reorganized Company as to all parties who execute the Release in substantially the form
attached hereto as Exhibit “E.”

Exhibit E. As the UST reads it, the Release [Exhibit E] is designed as a voluntary
release between the Non-Insider 13%ers, on the one hand, and the TPL Insiders, on the other

hand — the Debtor and the estate are not a party to that Release [Exhibit E]. Accordingly, the
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language at page 55 that refers to a release by the estate and the Reorganized Debtor should be
deleted.

In addition, Exhibit E appears to be overbroad, and fails to identify all the parties who are
being released. The TPL Insiders (as defined in Exhibit E) include “any and all entities wholly-
owned or partially owned by Leckrone, the Leckrone Family Trust and [other specific entity
names to be inserted] . .. .” In the first instance, the “partially owned” language could
conceivably include any company in which Mr. Leckrone owns a single share of stock,
completely unrelated to TPL. This is vague and should be clarified. Secondly, the parties
releasing the TPL Insiders do not know the identity of the “[other specific entity names to be
inserted]” — before parties sign a release agreement, these entities should be disclosed.

The Leckrone release. The UST understands that the Leckrone release is designed as a

compromise of controversy pursuant to Federal Rule of Bankruptcy Procedure 9019 - i.e., a
release in exchange for the subordination of his claims. See page 55. In the event the case is
subsequently converted to chapter 7, both the release and the subordination are automatically
undone. Plus, Mr. Leckrone will execute a tolling agreement (see page 22). Under the
circumstances, and assuming the Court finds this to be a reasonable compromise, the UST does
not oppose the Leckrone release.

The release of the other Released Parties. On the other hand, the release given to the

other Released Parties (per the definition found at page 14) who vote to accept the plan does not
get undone upon a conversion to chapter 7. Again, the UST understands that the release is a
compromise of controversy, with the consideration for the release being the subordination of the
Released Parties’ claims. But if the case converts to chapter 7, do these Released Parties get the
benefit of the release, but their claims are no longer subordinated? If that is the case, the UST

objects on the grounds that the release violates applicable Ninth Circuit law. See infra, p. 6.
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Further, the Released Parties include “any and all entities wholly-owned or partially
owned by Leckrone, the Daniel Leckrone Survivor’s Trust U/D/T dated February 4, 2006,
including HSM, MCM, VNS Portfolio LLC, and any predecessor or successor thereto but
excluding Patriot Scientific.” Joint Plan, p. 14. This is vague, and should be clarified. Like
Exhibit E, it could include any company in which Mr. Leckrone owns a single share.

Exhibit F of the Joint Disclosure Statement indicates that Mr. Leckrone, his family
members, his business associates and the entities that he owns (including Alliacense) are getting
released and exonerated under the Joint Plan, unless the case converts to Chapter 7, in which
case the releases are deemed void; Exhibit F also refers to a tolling of the statute of limitations.
This is not what the Joint Plan says, however. There is no mention in Exhibit F about the release
only applying to those insiders who vote affirmatively for the plan, nor is there a mention that the
release is intended as a compromise of controversy and that the released persons have agreed to
subordinate their claims. The description of the release contained in Exhibit F is not the same as
the release provisions contained in the Joint Plan. Indeed, the only person whose release is
voided as a result of a conversion is Mr. Leckrone — not anyone else.

Releases of third parties pursuant to a plan violate longstanding Ninth Circuit precedent
against third party releases. See, e.g., In re Lowenschuss, 67 F.3d 1394, 1401-02 (9th Cir. 1995)
(“this court has repeatedly held, without exception, that Section 524(e) precludes bankruptcy
courts from discharging the liabilities of non-debtors.”); In re American Hardwoods, Inc., 885
F.2d 621, 626 (9th Cir. 1989); Underhill v. Royal, 769 F2d. 1426, 1432 (9th Cir. 1985). Unless
the Court finds that the releases are reasonable, are a compromise of claims, and are given in
consideration for an absolute and permanent subordination of claims, the Court should not grant

these releases, and they should be deleted from the Joint Plan.
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B. The exculpation provisions are overbroad and exceed the scope of section

1125(e).

The exculpation clause at pages 54-55 states that the exculpation is provided to “the

fullest extent permitted under applicable law” — this is a change from a prior version (the joint
plan filed 10/29/14), which confined the exculpation to the fullest extent provided in Bankruptcy
Code section 1125(e). See Docket #586. The UST asserts that the scope of the exculpation
should be confined to that permitted by section 1125(e) — to wit, persons that solicit acceptances
of a plan in good faith and in compliance with the Bankruptcy Code shall not be liable on
account of such solicitation for violating applicable laws governing solicitation of acceptance of
plans. But the exculpation section in the Joint Plan goes far beyond that. The affected parties
are exculpated for “any act or omission in connection with, relating to, or arising out of, the
Bankruptcy Case, the negotiation and pursuit of confirmation of the Plan, the confirmation of the
Plan, the consummation of the Plan, or the administration of the Plan . . .” — this would include
future acts of these persons. Also, although there is a carve-out for acts or omissions constituting
willful misconduct, gross negligence, fraud or bad faith, the exculpated persons are not going to
be held liable for their own negligence. This is wrong. The exculpation provision should be
limited to those matters covered by section 1125(e) and any extraneous language should be
deleted.

C. The Debtor is delinquent in filing its MORS.

The last monthly operating report filed by the Debtor is the October 2014 MOR. At this
time, both the November and December 2014 MORs are delinquent. Since the Debtor has not
complied with its obligation to timely file MORs (per B.L.R. 2015-2), the Court should not

confirm the Joint Plan.
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CONCLUSION

For the foregoing reasons, the UST objects to confirmation of the Joint Plan.

Dated: San Jose, California
February 4, 2015
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Respectfully submitted,

TRACY HOPE DAVIS
UNITED STATES TRUSTEE

By: /s/John S. Wesolowski

Trial Attorney

John S. Wesolowski

Office of the United States Trustee

U. S. Department of Justice

280 S. First Street, Suite 268

San Jose, CA 95113-0002

E-mail: john.wesolowski@usdoj.gov
Telephone: (408) 535-5525 ext. 231
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Inre: Technology Properties Limited LLC

Case no: 13-51589 SLJ

CERTIFICATE OF SERVICE VIA 1°*' CLASS MAIL, ELECTRONIC TRANSMISSION

OR ECF NOTIFICATION

I, the undersigned, state that | am employed in the City of San Jose, County of Santa
Clara, State of California, in the Office of the United States Trustee, at whose direction the service
was made; that | am over the age of eighteen years and not a party to the within action; that my
business address is 280 South First Street, Suite 268, San Jose, California 95113, that on the
date set out below, | served a copy of the attached:

U.S. TRUSTEE’S OBJECTIONS TO JOINT PLAN REORGANIZATION BY
OFFICIAL COMMITTEE OF UNSECURED CREDITORS AND DEBTOR (1/8/15)

Upon each party listed below, by placing such a copy, enclosed in a sealed envelope with
prepaid postage thereon, in the United States mail at San Jose, California to:

Technology Properties Limited LLC
Attention: Daniel E. Leckrone
20883 Stevens Creek Blvd., Suite 100
Cupertino, CA 95014

Brett Bissett

K and L Gates LLP

10100 Santa Monica Blvd. 7th Fl
Los Angeles, CA 90067

Brian E. Farnan

Farnan LLP

919 N Market St. 12th FI
Wilmington, DE 19801

Anthony G. Simon

Simon Law Firm, P.C.

800 Market Street, Suite 1700
St. Louis, Ml 63101

Adleson, Hess And Kelley, APC
577 Salmar Avenue, 2nd Floor
Campbell, CA 95008

Jim Otteson

Agility IP Law

149 Commonwealth Drive, Suite 1033
Menlo Park, CA 94025

Anthony G. Simon

The Simon Law Firm, P.C.
800 Market St., Suite 1700
St. Louis, MO 63101

Henry C. Bunsow

Bunsow De Mory Smith & Allison LLP
351 California Street, Suite 200

San Francisco, CA 94104

Jeffrey R. Bragalone
Bragalone Conroy PC
2200 Ross Ave. #4500W
Chase Tower

Dallas, TX 75201

Larry E. Henneman
Henneman & Associates, PLC
70 N Main St.

Three Rivers, Ml 49093

GCA Law Partners LLP

Attention Sallie Kim

2570 W. El Camino Real Suite 510
Mountain View CA 94010-1315

Stevens Love

Gregory P. Love

P.O. Box 3427

Longview, TX 75606-3427

Ropers Majeski Kohn & Bentley
50 West San Fernando Street
Suite 1400

San Jose, CA 95113-2429

TR Capital Management, LLC
PO Box 633
Woodmere, NY 11598
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by ECF notification identified as addressed to

Heinz Binder heinz@bindermalter.com

Peter C. Califano pcalifano@cwclaw.com

Gregory J. Charles greg@gregcharleslaw.com

Harold H. Davis harold.davis@klgates.com

Robert L. Eisenbach reisenbach@cooley.com

Stefanie A. Elkins selkins@friedmanspring.com

Javed |. Ellahie Ellfarnotice@gmail.com

G. Larry Engel lengel@mofo.com, vnovak@mofo.com,jkline@mofo.com

Robert A. Franklin Franklin.Robert@Dorsey.com, bobf_94303@yahoo.com
Robert A. Franklin Franklin.Robert@Dorsey.com, bobf_94303@yahoo.com

Ellen A. Friedman efriedman@friedmanspring.com

Robert G. Harris rob@bindermalter.com

Christopher H. Hart chart@schnader.com, CAlas@Schnader.com

Thomas T. Hwang Hwang.Thomas@Dorsey.com

Thomas T. Hwang Hwang.Thomas@Dorsey.com

Joel A. Kane joel.kane@sedgwicklaw.com, mark.mitobe @sedgwicklaw.com

Gary M. Kaplan gkaplan@fbm.com, calendar@fbm.com

Gregg S. Kleiner gkleiner@mckennalong.com, wowen@mckennalong.com
Adam A. Lewis alewis@mofo.com

William Thomas Lewis , Kimwrenn@msn.com

C. Luckey McDowell luckey.mcdowell@bakerbotts.com

Randy Michelson randy.michelson@michelsonlawgroup.com

John Walshe Murray Murray.John@Dorsey.com, johnwalshemurray@hotmail.com

Ryan Penhallegon ryan@bindermalter.com

Kenneth H. Prochnow kprochnow@chilesprolaw.com, terisa@chilesprolaw.com

David B. Rao David@bindermalter.com

David B. Rao David@bindermalter.com

Roya Shakoori roya@bindermalter.com

Lori Sinanyan Isinanyan@jonesday.com, sjperry@jonesday.com
Wendy W. Smith Wendy@bindermalter.com

Michael St. James ecf@stjames-law.com

Lillian G. Stenfeldt lillian.stenfeldt@sdma.com

Jon Swenson jon.swenson@bakerbotts.com, luckey.mcdowell@bakerbotts.com

| declare under penalty of perjury that the foregoing is true and correct.

Executed at San Jose, California, on February 4, 2015.

By: /s/ Patricia M. Vargas

Patricia M. Vargas
Paralegal Specialist
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