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‘;\“j

LIMI’I‘EI) LIABILITY COMPANY
-OPERATING AGREEMENT FOR
[P-NEWCO],
A DELAWARE LIMITED LIABILITY COMPANY

‘ This Limited Llablht}/ Company Operating Agreeinent (thlS “O;Jsrahnf: Agreement”) of
[P-Newco], a Delaware limited liability company (the “Company™), is made as of June 7, 2005,
by and between PATRIOT SCIENTIFIC CORPORATION, a Delaware corporation (“Patriot atnot”),
and TECHNOLOGY PROPERTIES LIMITED INC a California corporauon (“IPL")

(oollectweiy, the “Members”)

RECITALS
"WHEREAS; Patnot has formed the Company as a limited. hablhty cempany under the

Delaware Limited Liability Company Act, 6 Del. C. § 18-101, ef seq., as amended (the “Act™),

for the'purposes of effectmg the transactions contemplated by the Master Agreement (as defined |
below); : . . .

| WHEREAS, prior to the capxtai contributions and the i zssuance of the Percentage Interests
described in Article 5 hereof, Patriot has been the sole member of the Company;

- WHEREAS, the Members wish to enter into this Operatmg Agreement to prowde for the

' stmcture governance and operation of the Company.

AGREEMENT

NOW THER.E‘.FORE in consideration of the respective covenants and prox:ms&s .
contained herein and for other good and vahiable consideration, the receipt and adequacy of
which is hereby aoknowledged, the parties hereto agree as fO]lDWS

ARTICLE 1
DEFI NITI ONS

The followmg terras shall have the meamngs set forth below for purpases of this

‘ Operating. Agreement;

“AAA” has the meaning set forth in Se_étion 4.2(c}.
“Act” means the Delaware Limited Liability Company Act.

“Active Potential Licensees” has the meanmg set forth in Section 6. 2 of the Master
Agreement, .

“Ad]usted Camtal Account Deﬁmt” means; with respect fo any Member for any taxable .

 yearor. other period, the deficit baiance, if any, in such Member's Capital Account as of the end
" of such year or other period, after giving effect to the following adjustments: (a) credit to such

Capztal Account any amounts that such Member is obligated to restore’or is deemed abllgated to
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restore ag described in the pcnultimate sentence of Treasuxy Regulation Section 1 704—2(g)(1)
. and in Treasury Regulation Section 1.704-2(); and (b) debit to such Capital Account the items
deseribed in Treasury Regulation Sections 1. 704- 1(b)(2)(n)(d)(4), (5) and (6).

“Adiusted Gross Cash Proceeds” means Gross Cash Proceeds minuy TPL Dlreef:
Re:mhursabie Expenscs

“Afﬁhate” thh respect to any Person, means any other Person directly or indirectly
controlling, controlled by or unider common control with, such Person. For purposes of this
Operating Agreement, “control” (including with correlative meanings, the terms “controlling”, -
“controlled by” or “under common contro] with™) as ‘used with respect to any Person, shall mean
the possession, directly or indirectly, of the power to direct or cause the direction of the

- management and policies of such Person, whether through the ownersh;p of voting securities or
by confract or otherwme

“Annual Business Plan” means, for any Fiscal Year, the Company‘s annnal ﬁna.r:xcla} and
operating plan and budget for such Fiscal Year as formally approved by the Management
Committee, as such financial and operating plan and budget may be amended from time to time -

- by the Management COmImttee

“Antecedent Activities” means active négotidtions with parties idénti-ﬁéd as Active:
Potential Licensees pursuant to Section 6.2 of the Master Agreement

&

‘Apphcable Law" means any domestic or forczgn, federal, state or locai statute, law,
common Law, ordmance, ule, administrative interpretation, regulation, order, writ, injunction,
directive, _;udgment, decree, pertmt or othier requirement of any GOVemmcntal Authority,

“Book Valne” means, w1th respect to ‘any asset, the asset’s adjustcd hasxs for federal
income tax purposss, except as follows:

(@  The initial Book Value of any asset contributed by a Membér to the
Company shall be the gross fair market value of such asset (not reduced by any associated
liabilities), as agreed to by the contributing Member and the Management Commitiée;

(b)  The Book Value of the propeity of the Company shall be adjusted to equal
its gross fair market value, as determined by the Management Committee, as of the following
times: (i) the acquisition of an additional Interest by any new or existing Member in exchange
for more than a de minimis Capital Coninbutxon (ii) the distribution by the Company to a
Member of more than a de minimis amonnt of property as consideration for an Interest; (iii) the
liquidation of the Company within the meamng of Treasury Regulanons Section 1,704-1
(b)(2)(ii)(g); and (iv) any other instance in which such adjustment is permitted under Treasuxy
Regulation Section 1,704-1(b)(2)(iv); provided, however, that adjustments pursuant to -
clauses (i), (ii), and (iv) above shall be made only if the Management Committee reasonably
determines that such ad}ustments are necessary or appropriate to reflect the relative economic
interests of the Members in the Company; and .
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: ~ (¢)  The Book Value of any property distnbuted to 2 Member shall be adjusted
to equal the gross fair market value of such asset on the date of dlstnbutzon as determinod by the .

Management Comuttee

The Book Value of any pmperty which has been- established or adjusted to reflect gross fair
market value hereunder shall thereafier be adjusted by depreeiation as provided in Treasury
Regulation Section 1.704-1(b)(2)(iv)(g) and any other adjustment to the value of such property
other than deprecmtlon or amortization.

“Capital Account” mcans, with respect to any Member the capital account mamtmned by
the Company for such Member in accordance with Scctlon 5.5,

“Change of Control” means (a) the merger or. consohdatmn of Patriot mth or into another
corporation in which Patriot is not the sumvmg entity, or a reverse triangular merger, or similar
transaction, in which Patriot is the surviving entity but the shares of Patriot’s capital stock
- ouistanding immediately prior to the merger are converted into other property, whether in the -
form of sacuntles, cash, orotherwise, and as a result of which the outstanding capital stock of

Patriot prior to such transaction répresents less than a majority of the outstanding capital stock of .

Patriot or the acquirer or successor following such transaction, (b) any sale or transfer of all or
"substantially all of Patriot’s assets to any other Person, or (¢) the sale or transfer of shares of
Patrdot's capital stock, warrants, options or instruments convertible into capital stock of Patriot
* and-as a result of which the outstanding capitel stock of Patriot on a fully diluted basis assurmng
conversion of all outstanding instruments convertible into shares of Patriot's capital stock prior fo
sichiransaction represents less than a majority of the outstanding capital stock of Patriot or the
- acquirer or successor follovnng such transaction, .

, “Certlﬁcate of Formation” means the Certzﬁcate of Formation of the Company as ﬁied
withithe Secretary of State of the State of Delaware on June [ ], 2005, as the same may be
amended or restated from time to tlme

, “Code” means the Internal Rcvenue Code of 1986, as amended from tirne to time, or any
" successor federal tax statute enacted after the date of this Operatmg Agreement,

“Commercxahz:atmn Aggeemen ” means that certain Commercialization Agrecment
dated as of the date hereof, by and among Pa’mot, TPL and the Company

“Comps x’ has the meamng set forth inthe Preamble.

“Company Expenses” means any direct operating expenses of the Company as may be
approved by the Management Committee, including any fees or other compensation payable to
the Managers or for expenses related to the preparanon of Company financial statements, tax -

. reporting and the maintenance of a bank account in the name of the Oompany, and other similar
administrative expenses &

. “Company Minimum Gain” means partnershlp minimum gain” as defined in Treasury
" Regulation Section 1 704-2(d)
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“Damages” means all demands, claims, actions or causes of action, assessments, losses

' (including reasonably foreseeable lost profits), damages, costs, expenses, liabilities, Judgments,
awards, fines, sanctions, penalties, charges and amounts paid in settlement (net of insurance
proceeds and proceeds from related third party indemnification, contribution or similer claims
actually received), including (a) interest at a rate equal to 200 basis points above the prime rate,
as in effect from time to time, of Citibank, N.A., on cash disbursements in respect of any of the
foregoing, compounded quarterly, from the date each such cash disbursement is made until the _
Person incutrifig the same shall have been indemnified in respect thereof, (b) reasonable costs,
‘fees and expenses of such Person's Representatives and {¢) any reasonable costs, fees and
expenses incurred in connection with mvestigatmg, defending agamst or setthng anysuch .
claims :

“Exchange Act” means the Securities Exchange Act of 1934, as amended.

“Pair Market Vaiue” shal! mean, with respect to the Initial Capxtal Contnbutlons the falr
market value of such asset as detenmned by the Members,

“Fiscal Year” micans (i) any twelve (12) month period commencmg on June 1 and endmg
on May 31, or (ii) any portion of the period described in clause (i) of this sentence for which the
Company is required to allocate Net Profits, Net Losses and other items of Company income, -
gain, loss.or deduction pursuant to Article VI, as the case may be,

“Gavernmental Approval” means an authorization, consent, approval, permit or license
issued by, ora rchstratxon or ﬁhng with, any Governmental Authority.

“Governmental Authonty” means any ferexgn, domestm federal, temtonal state or local
govemnmental authority, quasi-governmental authority, instrumentality, court, government or
- sélf-regulatory organization, commission, tribunal or organization or any regulatory,
administrative or other agency, or any, political or other subdmsxon, department or branch of any
of the foregoing. .

“Gross Cash Proceeds” means all cash proceeds received pufsnant to licenses, judgments,
settlements and other payments with respect to the right to make, have made, use, sell, and
" import products ut111zmg the MSD Patents '

“Indemmtees meéans the'Members, Managers, officers and employees of the. Company,
as ‘well as their respective Representatives, entitled to mdcmmﬁcanon by the Company pursuant
to Article VIT, ..

“Iﬁdcvendent Mgﬂggg_‘” bas the meaﬁing set forth in Section 4.2(c).

“Iniiiai Capital Contributions” has the meaning set forth in Section 5.1,

“Imtxal Working Camtal Contribution™ means the Two Million Dollars {$2, 000 000)
" payable by each of Patriot and TPL, in the aggregate amount of Four Million Dollars
(54,000 000), due upon the execution of this Operating Agreement
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“L1ab111t1es” means, with respect to any Person any iiabﬁaty or obligation of such Person
of any kind, character or description, whether known or unknown, absolute or contingent, )
accrued or unaccrued, liquidated or unliquidated, secured or unsecured, joint or several, due orto © -
become due, vested or unvested, executory, determined, determinable or otherwise and whether
or not the same is required to be accrued on the financial statements of such Person or is’
disclosed on any schedule to the Master Agreement or this Operating Agreement.

“Lien” means, w1ﬂ1 respect to any asset, any mortgage title defect or objection, hcn '
pledge charge, sécurity interest, hypothecai:xon restriction, encumbrance or charge of. any kmd
in respect of such asset.

“Liquidator” has the meaning set forth in Section 8:2.
“Management Conimittee” has the meaning set forth in Section 4.1.
“Manager” means 2 member of the Matiagement Commiétee’

“Master Agreement” means that certain: agreement, dated as oqune 7 2(}05 by and
between Pamot and TPL. ‘

“Member Mrﬁmum Ga1 ’ means the Company s “partner nonrecotse debt minimum
- gain” as defined in Treasuty Regulation Section 1.704-2(1)(2). -

; “Member Nonrecourse Debt” means “partner nonrecourse debt” as defined in Treasury
Regulation Section 1 704-2(b)(4)

“Member Nonrecourse Deductions” means “partner nonrecourse deductxons” as defined
in Treasury Regulation Section 1.704-2(1)(2). :

“Members” has the meamng set. farth in the Preamble

g “MSD Patents” means those nncroproccssor science and dcmgn patents 1dcnt1ﬁed on
Schedule I to the Master Agreement ' :

‘“Net Cash Proceeds™ has the meaning set forth in Section 6. L{a)}y).

“Net Profit” or “Net Loss” means, for any Accounnng Pertod, the amount, computed as
of the last day thereof, of the net income or loss of the Company determined in accordance with
federal income tax principles (but without requiring any items to be stated ssparately pursuant to

‘Code Sectzon 703), 'mth the foilowmg adjustraents: ‘

- (8 Anyincome of the Company that is exempt from federal income tax shall
be mcluded in the computation of Net Profit or Net. Loss; ,

()  Any expenditures of the Company described in Code Section 705 (a)(z)(B) i
- or treated as Code Section 705(2)(2)(B) expenditures pursuant to Treasury Regulations
Section 1.704- l(b)(Z)(w)(z) shall be included in the computanon of Net Profit or Net Loss
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{c) Any adJustment in the Book Value of preperty in aocordance thh this .
- "Agreement and pursuant to Treasury Regulation Section 1.704-1 (b)(Z)(W)(f) or (g) shall be taken
into account as gain or loss from the disposition of such asset for purposes of computing Net
.Proﬁt or Net Loss (to the extent such adjustment is not already reflected in the Capltal Accaunts
of the Membars}, .

. : (d) In any sitbation in which an item ofincome, gair, loss or deduction is - -
affected by the adjusted tax basis of property, the Book Value of the property shall be used in
lieu of adjusted basis. (notmthstandmg that the adjusted tax basis of such property may differ
from its Book Value), and in lieu of depreciation, amortization and other cost recovery
deductions taken info account in computing taxable income or loss, there will bie taken into
account depreciation for the taxable year or other petiod as detenmned in accordance with
Treasury Regulation Section 1.704-1 (b)(z)(w)(g), and

(e) - Any items of income, pain, deductlon and loss specially allocated pursuant
to Section 6.6 of this Agreement shall not be considered in determining Net Prof t or Net Loss. .

“Newco Licenses” meaxs the P—Newco License and the T-Newco Llcense

“Nonrecourge Deductions” has the meaning set forth in Traasury Regulation
Section 1.704-2(b)(1).

“Operating Agreement” has the meaning :Sf}t forth in the Preamble.
* “Patriot” has the mea'ni'ng set forth in the Preamble.

“Patriot Appointee™ has the meamng set forth in ectlon 4.2(a).

“Percentage Interest” means a Member‘s pcrcentage interest in the Company, as such
Percentage Interest may be adjusted from time to time pursuant to the ferms of this Operating
Agteement,

- “Person” means an mdzwduai corporat:on, partnershxp, Limited hab111ty company, jomt
venture, association, trust, estate or other entlty or organization, mcludmg a Govemmental
- Authority.

“P-Newco Lwense” means that certain hcense agreament entercd info between Patriot
and the Company - :

- “Proceedmg means any actions, sults clalms, hearings, arbxtratlons proceedmgs
. (pubhc or private) or governmental investigations that have been brought by or against any
Govemmental Authority or any other Person. .

‘Recovegy Event” means the moment at which payment is actualiy received by Patriot, .
TPL or the Company as a result of or’ in con.nect:on with any Antecedent Activities,

“Regulatory Aﬂocahens" are those allocations contamed in Sectlon 6 5
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‘Regreseutatwes” means the officers, directors employees, attomeys accountants,
advisors, representanves and agents ofa Pers0n .

“Secunaes Act” means the Secunties Act cf 1933, as amanded

: “Tax Matters Member” means that Member appomted by the Management Committee
with the power to manage and control, on behalf of the Company, any administrative proceeding
at the Company level with the Internal Revenue Service relating to the detennmatmn of any item

- of Company inicome, gain, loss, deduction.or credit for federal income tax purposes.

“T-Newco” means a newly formed Delaware limited Hability compi:my, Wﬁolly ovned by

“T-Newco License” means that certain hcensc agreement entered mto between ‘I‘PL and
T-NeWc0

- “IPL” has the meaning set forth ih the Preamble.
“TPL Appointee” has the meéaning set forth- in Section 4, 20)

“IPL _Qgrect Reimbursable Bxpenses” has the meaning set forth in Sectiori 4.2 of the
- Commergialization Agreement _

“Transfer” has the meaning set forth in Se«cﬁéﬁ 336.

“Treasgg Regglatmn " means the proposed, tcmporaty and final regulations
. promulgated under the Code in effect as of the date of filing the Certificate of Formation and the
corresponding sections of any regulatlons subsequently issued that arnend or supersede those
.rcgu}atlons ' - . y

“Worhn_&gmtal Contribution” means the amount payable to the Company each Fiscal
Year by each of the Members for the Company's worlﬁng oapﬂal requlrements pursuant to
Section 5.3 .

“Working Camtal Fund” means the fund contammg the Company's workmg capltal to be
maintained pmsuant to S ect:on 5.3,

© ARTICLE2
FGRMATION OF LIMITED LIABILITY COI\&PANY

2.1 Fomaatton Patriot caused the Certificaté of Formation of the Company to be filed
with the Deiaware Secretary of State on Yune [ 1, 2003,

2 2 Name, Prmczgal Place of Business. Unlcss and until amended in accordance with
this Operating Agreement and the Act, the name of the Company is ] ]”. The
principal place of business of the Company shall be such plar,c or places as the Management
Cormmittee from time to tlme determines, :

. ’ ); ' .
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23  Registered Office and Reg:stered Agent. The Company’s Initial registered office
shall be at the office of its registered agent at 160 Greentree Drive, Suite 101, Dover, Delaware
19904, and the name of its initial registered agent at such address shall be Naixonal Registered

" Agents, Inc, The régistered agent may be changed from tims to time by filing the address of the -
new registered office and/or the name of the new reglstered agen.t with the Secretary.of State of
the State of Delaware pursuant to the Aet. _

24 Agreement; Effect of Inconsistencies Wlth the Act or the Code It is the express
intention of the Members that this Operating Agreement, together with the Exhibitsand =
Schedules, shall be the sole source of agreement of the parties with respect to the structure,
govemnance and the operation of the Company and, except to the extent a provisien of this o
Operating Agreement expressly mcotporates federal income tax rules by reference to sections of -

_'the Code or Treasury Regulations or is expressly prohibited or ineffective under the Act, this -
Operating Agreement shall govern the structure.and aperation of the Company, even when -
inconsistent with, or different than, the provisions of the Act or any other law or rule. To the
extent that any provision of this Operating Agreement is prohibited or ineffective wnder the Act,
this Operating Agreement shall be deemed to be amended to the smallest degree possible in
otder to make this Operating Agreement effective under the Actin accordance with the intent of

- the parties. In the event the Act is subsequently amended or interpreted in such a way to make
any provision of this Operating Agreement that was formerly invalid valid, such provision shall
be considered to be valid from the effective ddte of such interpretation or amendment, Bachof
the Membeis shall be entitled to rely on the provisions of this Operating Agreement, and none of
the Members shall be liable to the Company or to any of the other Members for any action or
refusal to act taken in good faith reliance on the terms of this Operating Agreement. The
Members hereby agree that the duties and obligations imposed on the Members as such shall be

- those set forth in this Operating Agreement, which is intended to govem the relationship among
and between the Company and the Members, notmthstandmg any prov151on of the Act or
common law to the contrary :

25 Busmess The purpose of the Company is to engage in any acthty for which a
11m1ted Ilablhty company may be orgamzed under the Act,

26  Tem. The term of the Company commenced upon the filing of the Certxﬁcate of
Formation with the Delaware Secretary of State on June [__], 2005 and shall continue until the
. Comipany's dlssolutlon in accordance with Article VIII of this Operating Agreement

2.7 - Qualification. The Management Committee shall catise the- Company to be .
quahﬁed or registered, if and to the extent réquired, under the applicable laws of any jurisdiction -
in which such registration may be required, and shall be authorized to execute, deliver and file
any certificates and docurments necessary to effect such qualification or registration.

ARTICLE 3
MEMBERSHIP

3.1 ‘ Members, The names and addresses of the Mermbers are as follows

Patnot Scientific Corporation 10989 Via E:ontera
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 San Diego, CA 921’27

T eéhnolo.gy Propsrties Limited Inc, 21730 Stevens Creek Bivd Suite'201
: ' Cupertmo, CA 95014

32 Represen!atmns and Wartanties. Fach Membe:r hereby represents and wamrants to :
thie Company and the other Member as follows:

- (@) . Such Member is either an individual or a corporation duly organized,

* validly existing and iri pood standing undér the laws of its state of incorporation with all requisite -

corporate power and authority to own, lease and operate its properties and assets and (o oarry on -

its busmess as now coriducted;

(b)  Such Member has all requisite power and authority to execute and- dellver
this 0peratmg Agreement and to perform its obligations hereunder. The execufion and delivery
by such corporate Member of this Operating Agreement and the consummation of the =
transactions contemplated hereby have been duly authorized by all necessary corporate action on
its part. This Operating Agreement has been duly executed and deliverad by such Member and

constitutes the legal, valid and binding obligations of such Member, enforcesble against it in

accordance with its terms, except as enforcement may bie limited by equitable principles and by
bankruptey, insolvency, renrgamzatmn, moratonum or mrmlar Iaws relating to creditors' rights
generally; . - :

{¢)  The execution, dehvary and performance by such Member of this
Opcmtmg Agreement and the consummation of the fransactions contempiated hereby donotand - -
will ot (i) violate the certificate of incorporation or bylaws of such Member, ini each case as
amended through the date hereof, (ii) conflict with, result in a breach of or constitute (or, with
the giving of notice or lapse of time, or both, constitute) a default under, or require the approval
or consent.of any Person pursuant to, any material agreement, instrument or othér document to

. which such Member is a party or by which it or its properties or assets is bound or (iif) violate

any material provxsmn of any statute, rule or regulation applicable to such Membér or binding on
it or any of its asscts or (xv) except as set forth in the Newco Lxcenses result in the creation or
imposition of any Lien on the MSD' Patents.

(d) Such Member is acqumng its Percentage Inferest for investment purposes
and not with a view to the resale or dlstubutlon thereof o

© Such Member understands and acknowledges that such Member's

" Percentage Tnterest has not been registered under the Securities' Act or any state securities or blue

sky laws and may not be sold unless registered under the Securities Act and qualified under .

~ applicable state securities or blue sky laws or such sale is made pmsuant to an exempnon fmm
.such reg:stratxan and quahﬁcatlon reqmrements, : ‘

()  The lnmtatmns on Transfer contained in Sectlon 3 .6 create an economic
risk that such Member is capable of bearing; and :

(& Suoh Member is 2 “United States person” Wlthm the meanlng of Section -
7?01(3}(30) of the Code. , ‘
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N 33 Incomoration of Represéntations and Warranties. Each of Patriot and TPL hereby
. reaffims the representanons and warranties madc by-such Member in the Master Agreement as
if such representatlons and warranties were set forth ftlllY hereln

. 3.4 Res1ggat10n or Wl_thdrawal ofa Member.

‘(a) 'No Member shall resign from membership in the Company or withdraw.
their mterest in the capital of the Company, except (i) in connection with the dissolution of the
» Comiipany pursuant to the provisions of Article VIII, or (u) thh the pnor written consent of all of
the other Membcrs .

, (b) . The resxgnatmn ofa Member shall not i) reheve such Member of any of .
its covenant.s agreements duties, obligations or liabilities under this Opérating Agreement
whether arising prior to, on, or after the date 6f such res1gnat10n (including, without limitation,
any contmgent obligations based on acts or omtissions occurring, or liabilities or obligations
incurred, prior to, on or-after the date of such reslgnatmn) or (ii) directly or indirectly result in
the termination of; of relieve such Member (or any Affiliate thereof) of, or otherwise affect, any
' of the covenants, agreements, duties, obligations or lizbilities of such Member (or any Affiliate
thereof) under any other agresment to which suchk Member is a party.

3.5  Bffect of Certain Everits on Membqréhiv. .

(a) Bankruptoy, Foreclosure, or Other Similar Bvent. In the event of 2
Member's bankruptcy, or the foreclosure upon or other similar proceeding with respact to that
Member s interest in the MSD Pateats or that Member's Percentage Interest :

: (i) enyandall nghts that Member may have under Sectlon 4.2 of thls
- Opcratmg Agreement shail automatically terminate; and

. (u) . any and all rights that Member may have under Sectmns 2.2.1 and
2.2.2 of the P-Newco License or T-Newco License, as the case may be, shall automatically and
without further action by any of the parties thereto be irrevocably transferred to the Company,

(o)~ Chengeof antm!. nthe cvent of a Change 'of Control of Patriot or TPL:

- @{@) amy and all rights Patriot or TPL may have under Scctmn 4.2 of
thls Operating Agreement, as the case may be, shall automatically terrmnale and-

(n) " Patriot or TPL s nghts under Sectwns 221 and 2.2.2 of the P-~
Newco License or T-Newco License, as the case may be, shall automatxcally and without further
action by any of the parties thereto be irrevocably transferred to the Company

36 Restrictions on Transfers of Interests. Except as provided in Section 5.4,n0
Member shall sell, assign, pledge, mortgage or otherwise dispose of or transfer (a “Transfer”) its
‘Percentage Interest in the Company, whether in whole or in part, without the consent of the .
Management Committee, which consent may be withheld for any or for no reason.

10
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"3, 7 No Authority as Agen Except as may be auﬂlonzed by the Man.agemant
-Committes, or as set forth in the Commercialization Agreement, no Member shall have the
authority in its or his capacity as a Member to-enter mto any transaction on behalf of the
‘Company or to otherwise bind the Company.

ARTICLE 4
MANAGEMENT

4.1 Manaﬂement of the C%mv by Manaﬂement Committee. The busmess and
affairs of the Company shall be reanaged by 2 management committee (the “Management
Committee™) consisting of three.(3) Managers, which number may tot be changed w1thout the -
written consent of the Members holding at least 75% of the Percentage Interests

42 Agpomtment of Management Comnutte

(a)  Pairiot Appointment. Patriot shall have the right to appomt one (1)
Manager to the Management Committee (the “Patriot Appointee™).

(b)  TPL Appointment. TPL shall have the right t6 appomt one (1) Manager to
the Management Commlttee (the “TPL Ap_gomte e"”). ‘

© Indenend&nt Manager. The Patnot Appointee and the TPL Appointee
shall work together in good faith to appoint a mutually acceptable third Manager (the
“Independent Manager”). In the event that the Patriot Appointee and the TPL Appointee are
unable to appoint a mutually acceptable Manager within 10 days of the resignation or removal of
the Jndependent Manager, either party may apply, to the American Arbitration Association (the
AAA”) i Santa Clara County, or the nearest county thereto, if necessary, for the appointment
ofithe Independent Mariager, and the AAA shall select the Independent Manager from a list of no
mors than three persons submitted by each party. All costs associated with the selection of the
Iudependent Manager by the AAA pursuant to’ ﬂns Section 4.2(c) shalk be paid by the Company

) Temof Service. Each. Manager (other than the Independent Managcr)
will serve until bis or her death or r&mgnamon from the Management Committee, or until his or
her removal from the Management Committee by thie Member who appointed him or her, The
Independent Manager s’ha]l serve a five (5) year tenm (subject to earlier removal es provided
belowy),

| ()  Initial Mahagers. The initial Managers are as follows:
Patriot Appointee ‘David H. Pohl
TPL Appoiﬁtee | - ‘Daniel E. Léclqone
.Independent Manager ‘ Roﬁen K. Neilson

@ " Meetings; Place of Maeﬂnes Telephonic Participation. Meetings of t:he |
Maaagement Committee may be held at such times and places within or without the State of
Delaware as the Management Committee may from time to time designate or.as shall be

1
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) des1gnated by the Manager or Managers calling the meetmg in the notice or wawer ‘of notice of

“ * . anysuch meeting. Regular meetmgs of the Management Committee shall be held not less than
. once dunng gvery calendar quarter. Special meetmgs of the Management Committee shall be -
held whenever called by one or more Managers. Notice of the time, place-and purpose of each:
‘'such special meetirig shall be sent by facsimile transmission or electronic mail or be delivered
personally or mailed to and received by each Manager not less than 72 hours before the time at
which the meeting Is to be held. Notice of any meeting of the Management Committee shall not
be required to be given to any Manager who waives such notice in writing or who is present at
such meeting, except a Manager who shall attend such meeting for the express purposé of
obJ ecting, at the beginning of the meeting, to the transaction of any business because the meeting
is not lawfully called or convened, Atthe request of any Manager, any or all Managers may
participate telephomcally in any meeting of the Munagement Committee 56 long as all persons
partlclpatmg in the meeting can hear each other; and such participation shall constitute presence
in person at such meeting. Any action required or pemntted to be taken at any meeting of the
" Managerient Committee may be taken without a meeting, without prior notice and withotit a
-vote, if a consent in writing (including by electronic transmission as ‘permitied by Section 18-302
of the Act), setting forth the action so taken, shall be signed or delivered by all Managers. Such
written (or electromcaliy transmitied) consent shall be.filed w1th the minutes of proceedmgs of
the Management Committee. o

(g Que . Two (2) Managers must be present at a meeting of the
Management Committee to estabhsh a quorumm for the transaction of busmess

N ' (h)  Majority Vote. All actions to be taken by the Management Commlttee
) ' shali reqmre the afﬁrmatwe vote of at least two (2) of the three (3) Managers

@O Resumatmn; Removal' VacanexeS' Comnensaﬁon

)] Ramggatmn A Manager may resign at any tlme by giving Wntten
notice to the Members. The resignation of a Manager shall take effect upon receipt of such.
notice or at such later time as shall be specified in the notice. Unless otherwise spec1ﬁed inthe
notice, the acceptance of the remgna’uon shall not bé necessary to make it effectlve

| (i) Removal

S 0:N) Remeval of the Patriot and TPL Annomtees The Patriot .
Appointee to the Management Committee may be removed only by Patriot, with or without
. cauge. The TPL Appointes to the Management Commlttee may be removed only by TPL, with
or vntheut cause,

' (B) Removal of the Independent Manag_‘

(1)  The Indep emdent Manager may bé removed at any
tims by written consent of the Members holding at least 75% ofthe Percentage Interests.

(2)  The Independent Manager may also be removed by
either Patriot or TPL at any time for cause, provided, however that a decision by either Patriot or
e 'I'PL to remove the Indep endent Manager for cause putsuant-to this prowsmn shall be deemed 2

S
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- dispute that must be resolved pursuant to Section 9. 9 hcreof and the Independent Manager may
not be removed unless and untif such dlspute has been resolved pursuant to Section 9.9. For
- purposes of this prov1s10n, the term cause mcludes but is not limited to: :

(a} the Independent Manager 5 msubordmatwn,'
fraud disloyalty, dlshonesty, vmllful n:nsconduct or gross negligence in the performance of the '
' Independent Manager s duties under thls Operating Agreement

(b) the Independent Managnr § commission of a
crime agamst the Company ot violation of any law, order, rule, or regulanon pertaining to the
.Company’s business; -

(c) the Independent Manager 5 mabﬂlty
whether due fo death, disability, or other reason, to perform the }ob functions a.nd responmbﬂltles
in accordance with reasonable perfonnance standards and

C (d)  demonstrable favoritism tnward the views of
one of the Mcmbers of the Management Committee, rather than the strategtc principles -
artmulated in the then current Annual Business Plan,

(iii) Vacancies. Vacancies on the Ménngexncnt Committee shall:be
filled by the Member who originally appointed the vacating Manager, or, in the case of the
Independent Managcr pursuant to Section 4, 2(c} of this Operatmg Agreement.

R 1)) Compensanen No Manager other than the Independent Manager
(in the Members' discretion) shall be eligible to receive separate compensation from the -
Company for his or her services on the Management Committee; provided, however, that the
Mariagers shall be reimbursed by the Company for the reasonable and-actual costs incurred in
attending and participating in any meetings of the Management Committee and other costs and
expenses reasonably related to fulfilling the duties and obli gations of a Manager hereunder.

43 Responsibilities of the Management Committee. The Management Committee.
' shall have the re,sponsxblhty, o behalf of the Company

(8)  To approve the Antival Business Plan, as well as any modifications

thereto.
() Tomake any disn'ibnﬁo_ns to Members pursuant to Arti cle VI.
- (¢¢  Tomake any filings with any GnVem:‘nféntaI Authority on behalf of the
Company. S ‘

(d)  To purchase liability and other insurance to protect the Company's propértws :
and business and to purchase lability insurance to indernmify or othemse protect the Members,
Managérs, ofﬁcers and employees of the Company .

_ (6§ Tomake certain decisions regarding tax mafters pursuant to the terms of fthis |
Operating Agreement. ' :

13
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"B Te approve the execution by TPL pursuant to the Commem:almaﬂon
Agreement of any license agreement, infringement claim settlement or other agreement with
respect to the MSD Patents, the propased terms of which do net fall within the guidelines for
allowable license agreements and infringement ¢laim setﬂements set forth in Exhibit C to the
Commermahzatlon Agreement. :

(g) To approve any mod1ﬁcatlons amendments or waivers of the .
: Connnerclahzatmn Agreement and any of the hcense orother agreements referred to therein to -
which the Company isa party

- (h)  To take or authorlzc such other actions on behalf of the Company as are
consxstcnt with Applicable Law and the fiduciary dut:es of the Managars and the Members

44  Officers. The Company shall have 8 President and Treasurer arid such other
officers as the Management Committee may determine. Any officer except the President and the.
Treasurer may hold more than one office concurrently. Except as set forth herein, the officers.
shall serve at the pleasure of the Management Comumittee. The Management Committee may -
determine a reasonable compensation to be paid to each officer so appointed. The officers shall
exercise such powers as shall be determined or delegated from time fo time by the Management
Commxttee :

(a)  President. The Compaiy shall have'a President with primary

responsibility for and active charge of the management: and supervision of the Company's

business and affairs. The President may execute in the name of the Company license

agreements, settlemnent agreements, checks. and other similar documents and instruments to the
extent that such execution is consistent with and in furtherance of the Annual Business Plan, as -
well:as such other documents and instruments otherwise authorized for execution by the
, Management Committee. For as long as the Commercialization Agreement is in effect, Robert

K. Neilson shall be President of the Company ‘ :

) ' (b) 'I‘raasurer The Company shall have a Treasurer as the pnnczpal ﬁnanclal
* officer and principal accounting officer of the Company who shall keep full and accurate
accounts of recelpts and disbursements in books belonging to the Comipany, The initial treasurer

shallbe[_ 1.

45 Lzabihty_ of Comniftee Members and (}ﬁﬁcexs The Managers and the officers -

shall not be liable to the Company or fo arty Member for any Damages suffered or sustairied by
. the Company or any Mémber, as the case may be, unless the Damage results from the fraud,

deceit, gross negligence, willful mxsconducf: breach of fiduciary duty, a kriowing violation of
law by a specific Manager or officer or a material breach of such Manager's orofficer's
obligations under this Operating Agreement, in which event only the Manager or officer who
engaged in such conduct or behavior {(and no other Manager or officer) shall be liable for the full
extent of Damages suffered or sustained to the full extent permitted pursuant to tlns Agreefmant
or provided by Apphcable Law. »

46  Records, Audlts and Reports. Atthe expense of the Company, proper and
complete records and books of account shall be kept or shall be caused to be kept by the

14
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. reports, if any, for the four most recent years, :

- Management Committee (or a desxgnee thereof) in which shall be entered fully and accurately all

transactions and other matters relating to the Company's business in the detail and completeness
customary and usual for businesses of the type engaged in by the Company. The baoks and
records shall at all times be maintained at the principal executive offices of the Company and
shall be open to the inspection and examination of the Members or their duly authorized agénts

during business hours. At a minimum, the Company shall keep at its principal piace ef business:

: (&) A current list of the full name and last Icnowrl-busmess, residence or
mailing address of each Membeér and Manager; -

(b} - A copy of the Certificate of Formation and all ameudments thereto, .
together with exeouted copies of any powers of attomey pursuant to which any amendmcnt has’
been executed,; - . ‘

(c) Ccupxes of the Campany's federal state and local income tax retums and

o

(d} A copy of this Operating Agreement, as amended to date, any
cormSpondence relating to any Member's obligation to contribute cash, property or services, and _
copies of any financial statements of the Company for the three most recent years; and

(¢) . Minutes of every meetmg of the Management Comuuftee or any wntten
consents of the Managers obtained in heu of 2 meetmg ' .

The Management Comn:uttee shall maintain and preservc, during the term of the
Company and for a period of five years thereafter all acoounts books and other relevant -
Company doctmments.

ARTICLE 5 ,
CAPITAL CONTRIBUTIONS

51  Initial Caglta{ Contnbutxons Concumently w1th the execution hereof, Patriot and
TPL shall enter into the P-Newco License, TPL and T-Newco shall enter into the T-Newco _
License, T-Newco shall mérge with and into the Company and each of the Members shall make -
the capital contributions set forth on Schedule 1 hereto (collectively, the “Initial Capital
Contributions™). The Initial Capital Contributions to the-Comipany of each Member shall be
deemed to have a Fair Market Vaiue as set forth opposite such Member's name on Schedule 1
hereto.

52  Percentage Interests. Upon making its Initial Capital Contribution, and as-aresult '

- of the merger contemplated by the Merger Agreement (as defined in the Master Agreement),

TPL shall bé issued Percentage Interests in the Company such that Patriot will no longer be the
sole Member of the Company and the Menbers shall have the Percentage Interests set forth on
Schedule 2 hereto. Percentage Interests shall for all purposes be personal property. A Mamber
has no interest i in specific pmperty of the Company ‘

53 Woiking Capital Contributions.
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| (a)  Tnifial Working Capital Contribution. On the date hereof, Patriot and TPL
shall each make an Initial Working Capital Contribution to the Company of Two Million Dollars
($2,000,000), for an aggregate Imtml Workmg Capxtal Conl:nbutmn of Four Mlhon Dollars
(54,000000). ,

(b)  Future Woﬂung Capltal Contnbutmn -At any time durmg the Fiscal Year

st the discretion of the Management Committee, Patriot and TPL shall be obligated to make

Working Capital Contributions in equal amounts in order to maintain 2 Working Capital Fund of
‘not more than Eight Million Dollars ($8,000,000), and then only to the extent necessary to bnng

the balance of the Working Capital Fund to Bight Miltion Dollars ($8,000,000), provided,
however, ‘that neither TPL nor Patriot shall be I‘Equll'ed to conmbute more than Two M:lhon
Dollars ($2 000 ,000) in any Fiscal Year. :

Except as prowded in this Section 5. 3, no Member shall be obhgated to make any
contribution of capital to the Company.

: 54 Failure to Make Coniributions. The failure of Patnot or TPL to make Workmg
Capital Contributions when due pursuant to Sectwn 5.3 shall result in the following adjustments
1o that Member s Percentage Interest: .

(&) For each One Doliar ($1) that is not contributed by Patriot or TPL when
due pursuant to Section 5.3, one hundred thousandth of a percent (0.00001%) of the outstanding
- Percentage Interests of the Company shall be deducted from that Member's Percentage Interest
and transferred to the other Member. - As an-example, if a Member failed to contribute One
. Million Dollars ($1,000,000) when due pursuant to Section 5.3, tén pércent (10%) of the
outstanding Percentage Interests of the Company would be deducted from that Member's
‘ Pemcntage Interest and transferred to the other Member. :

' (N In the event that Patriot's Percentage Interest falls below 25%, Patriot shall
lose the right to appoint the Patriot Appointee pursuant to Section 4.2(a), and TPL shall have the
right to appoint the Patriot Appoinfee, such that TPL shall have the right to appoint two (2) of the
 three (3) Managers. In the event that TPL's Percentage Interest falls below 25%, TPL shall lose
the right to appoint the TPL Appointee pursuant to Section 4.2(b), and Patriot shall have the right
to appoiut the TPL Appointes, such that Patriot shall have the nght to appomt two (2) of the
three (3) Managers

5.5 Cagltal Accounts. A separate Capital Accolmt shall be estabhshed and
maintained for each Member.

()  Bach Member's Capital Account will be increaséd by:

(i}  The Initial Capital Contnbutmn by the Member to the Company |
pu.rsuant to Sacnon 2.1 ,

(i)  The Working Capital Contributions by the Member to the
Company pursuant to Scctzou 5. 3 and -

16

- Case: 13-51589 Doc# 340-10 . Filed: 12/23/13 Ehtered: 12/23/13 17:10:14 Page 20
of 34



\ (iif) Each Membcr‘s pro rata allocat:on of the Company 5 and each
Memb er's contributions to the Working Capital Fund .

* (b)  EachMeuiber's Caplt:a.l Account will be decfeased by:

. (i) | ‘Thc-eimount'qf Net Cash Proceeds distributed to the Membcr by
the Company; S ' e _

(ii)  TheFair Market Value of pro'jacrty distributed to the Member by
the Company, and - o o - C

(iii) Anocaﬁons to the Member of Net Losses.

(c) Ther manner in which Cap:tai Accourits are to be maintained pursuant fo
th.l,s Section 5.5 is intended to comply with the requirements of Section 704(b) of the Code and
the Treasury Regulations promulgated thereunder. T, in the opinion of the Management

* Committee after consultation with the Company's accountants, the manner in which Capital -
Accounts are to be maintained pursnant to the preceding provisions of this Section 5.5 should be

- modified to comply with Section 704(b} of the Code and the Treasury chulatlons thereunder,
then, nomcthstandmg anything to the contrary contained in the preceding provisions of this
Section 5.5, the method in which Capital Accounts are maintained shall be so modified without
any approval of the Management Committee; provided, however, that any change in the manner
of maintaining Capltal Accounts shall not materially alter the economic agreement between the

" Members.

(d No Member shall have any habihty to restore all or any porﬁon of a deficit -
balance in the Member's Cap1tal Account

ARTICLE6 .
I)ISTRIBUTION S, ALLGCA’I‘IONS AND TAX MAT’I‘ERS

- 6,1 Apghcatmu of Gross Cash Prccecds

: - (&) Agghcatzon of Gross Cash Proceeds. Wlﬂun sixty (60) days after the
close of each of the Company’s fiscal quarters, the Company shall apply and distribute Gross

Cash Proceeds in accordance with the foilowmg schedule of pnon‘aes

' (1) First, for the payment to TPL (or, in the case of any payment to
satisfy the obhganons of the Company under Section 4.2 of the Commercialization Agreement,

- directly to the Person identified by TPL) in satisfaction of the Company's payment obligations
under Sections 4.2 and 4.3 3 of the Commcrc:iahzatzon Agreement;

{ii)' Nexij, to the payment of any Ccmpany Expenses;

_ : (i)  Next, for the Working Capital Fund until the Workmg Capltal
Fund equals E1ght Mﬂhon Dollars ($8,000,000);

(v)  Next,
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: - (8} for payment to Patriot.of an amount equal to 1(}% of the Gross
‘ Cash Procesds untli Patriot shall have recelved Twenty Mllhon Dollars ($20,000,000); and

{b) for payment to TPL of an amount equal to 15% of the Adjusted
Gross Cash Proseeds mins any smounts previously advanced to TPL (and not previously
credited against paymerits to TPL hersunder) pursua.nt to Section 4 3 of the Commermahzatmn
Agrsemsnt and

- v) Fmaliy, the rsmaxmng Gross Cash Proceeds (such remdining
amoimnt; the “Net Cash. Procsads”) to the Members accotdmg to their respective Percentage
Interests.

‘In the event that funds sufficient to satisfy the payments requn-ed to be made.
pursuant fo subsections (iv)(a) and (iv)(b) above are ‘unavailable, such payment oblzganons shall
be pari passu, and any unpaid amounts thereof shall be paid from Gross Cash Proceeds
su’osequently received by the Company.

(b} - Distribution of Companv Property. Comp s.ny property shaII be- dlstnbuted
' oniy pursuant to Artacle Article VIII

(c) Withholdings. A.Il amounts withheld pursuant to the Code or any
' provisions of state or local tax law with respect to any payment or distributior: to the Members
from the Cotnpany shall be treated as amounts dxstnbuted to the relevant Members pursuant to
t}us Sectton 6.1.

62 Al 1ocat10n of Nst Profits. Subject to the provisions of Sections 6.4 and 6.5, Net -
Profits for any Fiscal Year or other petiod shall be allocated to the Membeérs accordmg to their
Percents ge Interests. : . _

63  Allocation of Net Losses Suhject to the provisions of Sections 6.4 and 6.5, Nst
Losses for any Fiscal Year or other period shall be allocated to the Meribers accordmg to their
- Percentage Interests.

64 Genersl Rules for Aliscatlons 'Ihe rules of this Seetmn 6.4 shall govern all
-allocations under this Arhcle

(a) Except as othermse provided in thls Operating Agreement, an sllscat:on
of Net Profits or Net Losses shall be treated as an allocation between the Members of the same
share of each item of income, gain, loss and deduction that is taken into account in computmg
such Net Profits or Net Losses, as the case may be,

(o) If any Member is deemed to have received imputed income with respect to
~ any property licensed or otherwise made available to the Company pursuant to this Operating
Agreement, the corresponding imputed expenses to the Company arising out of such '
arrangement shall be specxal]y allocated to such Member.

{¢)  For purposes of determining the Net Profits or Net Lcssss allocable to any
'penod the Net Profits and Net Losses shall be determined on a daily, monthly or other basis, as
18
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detérmlned-by the Managément Committee using any ‘permissiblé method under Séction 706 of
~ the Code and the Treasury Regulatmns promul gated thereunder, :

65 Snec:al Allocattons to Camtal Accounh

(a) Notm’chstandmg anythmg to the contrary contamed in this Article 6, if
there is a net decrease in Company Minimum Gain or in any Member Mmlmum Gain dhiring any
taxable year or other period, prior to any other allocation pursuant hereto, such Member shall be-
speclally allocated items of income and gain for such year (and, if necessary, subsequent years)

*. in-an amount and manner required by Treasury Regulation Sections 1.704-2(f) or 1.704- “2(1)(4).
The items to be so allocated shall be determined in accordance with Treasury Regulatlon
Section 1 704~2

(b) Nonrecourse Deducﬁons for any taxable year or other period shall be
allocated (as nearly as possible) under Treasury Régulation Section 1.704-2 to the Membcrs pro
rata in proportion to their resp ective Percentage Interests. ‘

")  Any Member Nonrecourse Deductions for any taxable year or other period
shall'be allocated to the Member that made, or guaranteed or is otherwise liable with respect to
the loan to which such Meriiber Nonrecourse Deductions-are attributable i in accordance with
prmmples under Treasury Regulation Section 1.704-2(i).

' (d Any Member who unexpectedly receives an adj ustroent, allocation or
- distribution described in Treasury Regulation Section [ 704—1(b)(2)(11)(d)(4), (5) or (6) which
~ causes of increases a negsitive balance in his or its Capital Account shall be altocated items of
“income and gain sufficient to eliminate such increase or negative balance caused thereby, as
: quxckly as possible; to the extent requm:d by such Treasury Regulation.

o (& No allocatmn or loss or deduction shall be made to any Member if asa
result of such allocation, such Member would have an Adjusted Capital Account Deficit. Any

- such disallowed allocation shall be made to the Members entitled to receive such allocation
under Treasury Regulation Section 1.704 in proportmn to their respective Percentage Interests.
If losses or deductions are reallocated under this subsection 6.5(e), subsequent allocations of
income and losses (and items thereof) shall be made so that, to the extent possible, the net
amount allocated under this subsection 6.5(c) equals the amount that would have been allocated i
to each Member if no reallocation had ocourred undcr this subsectmn 6.5(¢). '

H For purposes of Seotion 752 of the Code and the Treasury Regulations
'thereunder excess nonrecourse liabilities (within the meanmg of Treasury Regulations Section
1.752-3(2)(3)) shall be allocated to the Members proratain propomon to thexr respective | .
Peroentagc Interests

(g) The. allocatlons contained in Sections 6. S(a), 6. 5(0), 6.5(d) and 6. 5(3) (the
“Regulatory Allocations”) are intended to comply with certain requirements of Treasury
Regulatmn Sections 1.704-1 and 1.704-2. The Regulatory Allocations shall be taken into
account in allocating Net Profit and Net Loss and othér items of income, gain, loss and deduction
among the Members so that to the extent possible, the allocations contained in this Agreement
“other than the Regulatory Allocatlons and the Regulatory Allocanons made to each Member

19

Case: 13-51580 Doc# 340-10 Filed: 12/23/13 Entered: 12/23/13 17:10:14 Page 23
of 34




- shall equal the net amount that would have been allocated to each Member had. the Regulatoty

- Allogations not occurred. The Management Committee shall take account of the fact that certain
of the Regnlatory Allocations will occur. at a period in the future for purposes of appiymg thxs
Section 6. S(g)

66 Tax Allocations: Section 704(c) of the Code.

: () Except as otherwise prov1ded in this SCGtIOIl 6.6, for income tax. purposes
each 1tem of income, gain, loss, and deduction of the Company shall be allocated among the
Meumbers in accordance with the manner in which the eqmvalent iterms of Net Profits, and Net
Losses were allocated under the prscedmg sections of this Article Vi, :

_ (b) In the event the Book Value of a Company asset differs from its adjusted _
federal income tax basis, then all allocations of income, gain, loss and deduction with respect to '
such asget shall take into account any variation between the adjusted tax basis of such. asset and
its Book Value. Such allocations shall be'made under the principles of Sections 704(b) and
704(c) of the Code and the Treasury Regulations thereunder and are intended to eliminate, to the
extent possible, dispatities that otherwise exist between the balances of the Members' Capital
Accounts, a5 maintained by the Company, and such balances had the Capital Accounts been
maintained in accordance with tax accounting principles. It is intended, for example, that any
taxable gain recognized by the Company upon the dispusition of; property contributed by a
Member to the Company shall be allocated to the contributiig Member to the extent that the
property's initial Book Value exceeded its adjusted income tax basis on the date of the
contribution, with any excess taxable gain being allocated to the Members (including the
cont*abutmg Member) in a manner that coincides with the corresponding altocation of “book”
gain. Any elections, accoimting conventions or other decisions relating to such allocations shall
be made by the Management Committee in a manner that (i) reasonably reflects the purposes and
intention of this Operating Agreement, and (i) complies with Sections 704(b) and 704(c) of the
Code and the Treasury Regulations thereunder. The Management Committee shall determine the
‘method set forth in Treasury Regulation Secnon 1.704-3c tobe used for allocating such terms.

6.7 Tax Matters Member

(a)  Atsuch tlme as it deems necessary, the Management Committee shall elect the
“Tax Matters Member” of the Company for purposes of Section 6231(a)(7) of the Cade. The
Tax Matters Member shall have the power to manage and control, on behalf of the Company,
- any administrative proceeding at the Company levél with the Internal Revenue Service relating
to the determination of any 1tem of Company income, gain, loss, deduchon or credif for federal
ifrcome tax purposes.

. (b) - The Tax Matiers Member shall, within ten (10) days of the receipt of any notice
from the Internal Revenue Service in any administrative procecchng at the Company level
‘ ‘relaﬂng to the detepmination of any Company item of income, gaxm loss, deductlon or cred1t
. mail a copy of such notice to the other Members

68  Section 754 Election. The Tax Mattm Member may, in its d:scretion, makc on
behalf of the Company, an election i in accordance with Sectmn 754 of the Code so as to adjust '
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the basis of Company property in the case of a distribution of property within the meaning of
Section 734 of the Code, and in the case of a transfer of a Member's Pércentage Interest within
the meaning of Section 743 of the-Code.” Each Member shall, upon the request of the Tax
Matters Member, furnish such information as theé Tax Matters Membey shail deem necessary or
appmpnate to give affcct to such electmn e ‘ - S

69 Retmns and Other Blections. The Chlef Financial Officer shall cause the
preparation and timely filing all tax returns required to be filed by the Company pursuant to the
Code and all other tax returns deemed necessary and required in each jurisdiction in which the
Company does business. Copies of thoge returns, or pertinent information from the returns, shall
be furnished to the Members within a reasonable time after the end of the Company's f';.scal year,
All elections permitted to be made by the Company urider federal or state laws shall be made by
the Chief Financial Officer, provided that the Management Committee may direct the Chief
Financial Ofﬁcer to make or refrain from making any tax election,

- 6. 10 Partncrshm Tax Trcatmcnt The Members expect and :ntend that the Company
shall be treated as a partnership for all federal and state income tax purposes, and the Members -
agree that they will not: (&) take a position on any federal, state, local or other tax retumn, ot
btherwise assert a position, inconsistent with such expectation and intent; or (b) elect for the
Company to be treated as an gssociation for tax purposes or do any other-act or thing which
could cause the Company to be treated #s other than a partnership for federal income tax -

pu:rposes

ARTICLE 7
H\IDEMNIFTCATION AND LIMITA‘I‘ION OF LIABILITY

71 Indemnification.

(a) Tothe fullest extent permttcd by the Act and by 1aw the Members
Managers, officers and employees of the Company, as well as their respective Representatwes
(collectively, “Indemnitees”) shall, in accordance with this Section 7.1, be indemnified,
protected, held harmless and defanded by the Company from and against any and all Damages
and Liabilities by reason of their management of, or involvement in, the affairs of the Company,
or rendering of advice or consultation with respect thereto, or which relate to the Company, its -
properties, business or affairs, if such Indemnitee acted in good faith and in a manuer such
riudenmltee reasonably believed to be in, or not opposed to, the best interests of the Company

, ® If any Indemmtee shall believe that sich Indemnitee is entltled to
mdem:mﬁcatmnpursuant to this Article 7 in respect of any Damages or Liabilities, such -

" Indemnitee shall give the Company prompt written notice thereof. Any such notice shall set
forth in reasonable detail and fo the extént then known the basis for such claim for
indemnification, The failure of such Indemnitee {o give notice of any claim for indemnification
prompily shall not adversely affect such Indemnitee's right to mdemmty hereunder except to the
extent that such failure adversely affects the right of the Company to assert all reasonable

.~ defenses to such claim. Rach such claim for indemnity shall expressly state that the Company
shall have only the fhirty (3 0) calendar day period referred to in the next sentence to dispute or

, dcny such cIamL The Company shall have thirty (30) calendar days follomng its receipt of such
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notice either (y) to acquiesce in such claim and the responmhihty to indemmnify the Indemmtec in
respeot thereof in accordance with the térms of this Article 7 by giving such Indemnitee written =~
Tnotice of such acquiescence or (z) to object o the claim by giving such Indemnitee written potice
of the objection. If the Company does not-object thereto within sich thirty (30) calendar day -
period, the Company shall be deemed to have. acquiesced in such claim and the responsibility to
indemmify the Indemnitee in respect thereof i n accordance w:th the terms of this Axticle 7,

(c) In conngction with any clazm which may give rise to indemnity under this
Artmle 7 resulting from or arising out of any claim or Proceeding against an Indemnitee by a
Person that is not a party hereto, the Company may (untess such Indeminitee elects not to seek
indemnity hereunder for such ¢laimy), upon written notice sent at any time to the relevant
Indemnitee, assumie the defense of any such claim or Proceedmg if the Company with tespect to
- such claim or Proceeding acknowledges to the Indemnitee the Indernnitee's right to indemnity
pursuant herefo in respect of the entirety of such claim (as such claim may have been modified
through written agreement of the parties or arbitration hereunder) and provide assurances, :
‘reasonably satisfactory. to such Indemnitee, that the Company will be financially able to satisfy
such claim in full if such claim or Proceeding is decided adversely. The Company shall select
" counsel reasonably acceptable {o such Indemnitee to conduct the defense of such claim or
‘Proceeding, shall take all steps reasonably necessary in the defense or setflement thereof and
shall at all times diligently and promptly pursue the resolution theteof. If the Company shall
have assumed the defense of any claim or Proceeding in accordance with this Section 7, the’
Company shall not (without the written consent of each Indemnites) consent to a settlernent of,
or the entry of any judgment arising from, any such claim or Procéeding, unless such settlement
or-order shall provide for the unconditional release of all Indemnitees. If the Compa.ny has so
elected to assume the defense, each Indemnitee shall be entitled to participate in (but not control)
the defense of any such action, with its own counsel and at its own expense. Each Indemnitee
shall, and shall cause each of its Representatives fo, cooperate fully with the Company in the
" defonse of any claim or Proceeding being defended by the Company pursuant to this Section 7.
If the Company does not assume the defense of any claim or Proceeding resulting theréfrom in
accordance with the terms of this Section 7, such Indemnitee may defend against such claim or.
Proceedmg in such manner as it may deem appropriate, provided that the Indemnitee may not
- settle such claim or Proceeding without the written consent of the Company (which consent shall
not be unreasonably withheld or delayed), and provided further that the Company shall be
obligated to pay Indemnitee's attorneys' fees and casts promptly as the'y are mcuzred in the
defense of such claim or Proceeclmg '

(d) The mdemmﬁcanon provided by this Section 7, 1 shall not be deemed to
be exclusive of any other rights fo which any Person rhay be entitled under any agreement, or as
a matter of law, or otherwise; both as to action in a Person’s official capaclty and to action in
another capamty : : :

(e} The Management Committee shall have poWer to purchase and maintain .
insurance on behalf of the Company, the Managers, the Members, officers, employees or agents
of the Company and any other Indemmnitees at the expénse of the Company, against any liability
asserted agamst or incurred by them in any such capacity whether ornot the Company would
have the power to indemnify such Persons agamst such liability nnder the provisions of this
Operatmg Agreement. :
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72 Limitation of Liability. The debts, obli igations and liabilities of the Company
shall be solely the debts, obligations and liabilities of the Company, and, except as provided
under the Act, no Manager or Member shall be obligated personally for-any such debt, obligation
ar hablhty ofthe Company solely by reason of bemg a Manager or Member of the Company

73 Savmgs Claus Ifthis Axticle 7 or any portion hereof shall be invalidated on any
ground by any court of competent jurisdiction, the Company shall nevertheless indemmnify and
hold harmless each Indemnitee or any other person indemnified pursuant to this Article 7 as to
costs, charges and expenses (including, without limitation, reasonable attorneys’ fees), ‘

‘judgments, fines and amoutits paid in settlement with respect to any action, suit or proceeding,
whether civil, criminal, administrative or mvestlgatwc to the full extent permitted by any
applicable port;on of this Article 7 that shall not have been mvahdated and to the fullest extent
penmtted by applicable law

- ARTICLE 8.
DISSOLUTION AND WINDING UP

8.1 stsolunog The Company shall be dissolved, its asscts shall be disposed of, and .
its affairs wound up on the first to ocour of thc followmg

(a)  Thewritten agreement of Members holdmg at least 75% of the Percentage
: Interests to dissolve the Company, or

(b) The entry of a decree of _;udxclal dissolution under Section 18-802 of the Act

Except for the foregoing, the Company shall not dissolve on the occurrence of any other
event. .

82 Wmdmg Up Upon the occurrence of any event spmlﬁed in Section 8.1 the
Management Committee promptly shall notify each.of the Members, and the Company shall
- continue solely for the purpose of, and immediately begin the process of, winding up its affa&rs in-
an orderly manmner, liquidating its assets, and satisfying the claims of its creditors, ‘The
Management Committee shall protiptly appoint a Person to act as the liquidator of the Company
- (the “Liquidator”) who shall be responsible for overseeing the winding up and lxqmdaﬁon of the
Company pursuant to the terms of this Operating Agreement. The Liquidator shall'give written
notice of the commencement of winding up by mail to all known creditors and claimants Whose
addrﬁses appea.r on the records of the Company :

. 83  Revemsionof nghts Upon the occutrence of any event spec;ﬁed in Section 8.1
or upon the valid termination of the Commetcialization Agreement by the Company, alf of the'
rights granted by each of Patriot and TPL to the Company pursuant to the P-Newco License and
T-Newco License, respectlvely, shall immediately and without further action by any of the
parties thereto reveﬁ in their entxrety to each of Patriot and TPL, respectively.

84 Order of Payment Ugon Liquidation. Immedaately after the reversion of nghts
contemplated by Sectmn 8.3 above, payment shall be made in the mammer contemp‘iated by .

Section 6.1.
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85 Antecedent Activifies

| {a) Tho occurrence of any Rccovery Event within twelve (12) months ofa
Termination Event, as defined in Section 6.2 of the Commercialization Agreesment, shall entitle

*each of the Members to payment of the pro ceeds of such Recovery Event in accordance with

Secnon 6.1

o S ()] The entitlements set forth in eotlon 8 5(a) shall vest in the Members _
w1thout further action. Al proceeds and incidents of any such Recovery Bvent shall be |
transferred by the Member receiving stch proceeds within three Business Days (as defined in the -

. Master Agreemeitt) afier receipt of sich proceeds directly into an independent escrow account
approved by Patriot and TPL for distribution pursuant to the terms of this Oporatmg Agroomont
and the ]omt instructions of Patriot and TPL. .

Lirpitations on Payl_nonts Made in Dissolution. Each Member shall only be
ontltled to 1ook to the assets of the Company for the return of its Initial Capital Contribution,

. Working Capital Contribution and positive Capital Account balance and shall have no recourse -
_ for its Initial Capital Contribution, Working Capital Contribution, positive Capital Account '
balance and/or share of Gross Cash Proceeds (upon dissolution or otherwise) against the
~ Management Committee or any other Member in the event the assets of the Company remaining -
- after'payment of or due provision for all debts, liabilities and obligations of the Company-are
insufficient to return such Member's Imt1a1 Capital Contmbutlon and positive Capital Account’
bala.nce :

8.7 - Ceitificate of Canceliauon When all debts, habmtles and obhgatmns have been
paid and discharged or adequate provisions have been made therefor and all of the remaining
propertyand assets have been distributed to the Members, a certificate of cancellation shall be

- executed in duplicate and verified by all three (3) Managers, which certificate shall set forth the
information required by the Act. Duplicate originals.of the cerhﬁcato of cancellation shalt be
) dehvered to the Secrotary of State of the State of Delaware. :

8.8 Effectof Flhng Certificate of Canceliation. Upon the issuance of the certificate of
cancellation, the existence of the Company shall cease. The Management Committee shiall have
the authority to dxsinbute any Company property discovered after dissolution and take such other-
action as may be necessary on behalf of and in the name of the Company

ARTICLE 9
MISCELLANEOUS

. 91  Amendment, The Management Committee shall hava the duty and authority to
amend the Certificate of Formation as and to the extent necessary to reflect any and all changes
or corrections necessary or appropriate as a result of any action taken by the Members in
accordance with the terms of this Operating Agreement. Mémbers holding at least 75% of the
Percentage Interests shall have the authority to amend this Operating Agreernent, . ,
Notwithstanding anything to-the contrary set forth hersin, neither the Management Comm1tteo '
nor the Members may amend the Certificate of Fonnatmn or this Operating Agreement to
decreaso the Percentage Interost ofa Mcmber increase the Workmg Capital Contributions of a
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Member or the. hablhty ofa Member thh respect to the Company thhout the consent of each
Mermber affectcd thereby.

9.2  Goveming Law and Severability. This Operatmg Agreement shall inall respects,

- beconstrued in accordarice with and governed by the laws of the State of Delaware as applied to’
agreements among Delaware residents enterad into and to be perfonned entirely within
Delaware. If any provision of this Operatmg Agreemen!: becomes or is deemed invalid, illegal or
unenforceable in any jurisdiction by reason of the scope, extent or duration of its coverage, then
-such provisien shall be deemed amended to the extent necessary to conforin to applicable law so -
as to be valid and enforceable or, if sich | provision cannot be so amended without materially
altering the intention of the parties, then such provision shall be stricken and the remainder of
this Operating Agreement shall continue in full force and effect. Should there ever occur any
conflict between any provision contained in this Operating Agreement and any present or future -
statute, law, ordinance or regulation contrary to which the parties have no legal right to contract,
the latter shall prevail, but the provision of this Operating Agreement affected thereby shall be
curtailed and limited omy ta the exient necessary to bring it into comphancé with the law. All
- the other terms and provisions of this Operating Agreement shall continue in full force and effect
without xmpmnnent or limitation.

93  Counterparts. This Operatmg Agreement may be cxecuted s:multaneousiy in
muiltiple connterparts and by facmmﬂe, each of which shall be déemed an original, but aII of
which taken to gether shall constitute one and the same instrurment,

\ 9.4  Titles and Subtitles, The hcadmgs of this Operating Agreement are inserted for
convenience only and shall not constitute a part of this Operating Agreement in constrmng or
interpreting any prowsmn hcreof

9.5  Notices. All notices and other commumcatxons reqmred or perrmtted under this
Operating Agreement shall be delivered to the parties at the address appearing on the books of
Company, or at such other address that they designate by notice to all other patties in accordance
with this section. All notices and communications shall be deemed to have been received unless
otherwise sei forth herein:. (d) in the case of personal dehvery, on the-date of such delivery;

(b) in the case of facsimile transmission, on the date on which the serider receives confirmation’
by facsimile transmission that such notice was received by the addresses, provided that a copy of
such transmission is additionally sent by mail as set forth in {d) below; (c) in the case of -
overnight air courier, on the second-business day foliomng the day sent, with receipt confirmed

by the courier; and (d) in the cdse of mailing by first class certified or repistered mml postage
prepaid, return receipt requested on the fifth busmess day followmg such mailing. .

96  Entire Agreement. This Operatmg Agreement as well as the Stipulated Final
Judgment, Master Agreement, Commercialization Agreement and Newco Licenses, constitutes
" the entire agreement and understanding of the parties with respect to the terms and conditions of
the transactions referred to herein and therein and supersede all prior and contemporaneous
agreements and understandings, oral or written, between the part:es rclatmg to such subj ect
natter, other than as provided herein and therem
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9.7  Power of Attomey. By signing this Operating Agreement, each Member

desigrates and appoints the Management Comumittee as their true and lawful attorney, in his

" name, place and stead, to make, execute, sign and file such instruments, documents or
certificates which may from time 1o time be required by the laws of the United States of America
and the State of Delawsre and any political subdivision thereof or any other state or political
sibdivision in which the Company shall do business t6 carry out the purposes of this Operating -
-Agreement, except where such action requires the express approval of a Member hereunder.. The
Management Committee shall provide o the Members copies of all doouments executed ‘ '
pursuant to the power of attomey contained in this Sectzon 9.7.

9.8  Related Party Transactions. The Company shall not, mthout the approval of the .
Management Comnnttec, engage in any loans, leases, contracts or other transactions with any .
Manager, officer or key emponee of the Company, any member of any such person’s immediate
family, including the parents, spouse, children and other relatives of any such person, or any
Person controlled by such person, with the excepnon of the payments to be made to TPL

_ pursuant to Article IV IV of the Commereialization Agresment.

2.9 Dlsgute Resolution. Allrights and obhgauon,s under this Opemtmg Agreement
shall be resolvcd as if all persons‘and all transactions related to this Operating A greement had
their legal residence, situs, and employment in Santa Clara. County, California. Within 15 days
after writien notice of the dispute, members of the most senior management of the parties:shall
meet and exercise their best efforts to resolve ariy dispute under this OperatmgAgreement It
thedispute is not resolved to the mittuat satisfaction of the parties within 30 days after such
notice, the Company, Patriot and TPL shall submit such dispute to expedited non—blndmg

- axbitration before a single arbitrator. The arbitration shall be administered by the AAA.
- Judgment on the award, including without limitation injunctive relief, may be entered in any
_ court having jurisdiction. All costs related to such arbitration shall be paid in advance by the
.Company, including the cost of translating into English all discoverable materials, and of
providing contemporaneous translation of all live testimony. -All performances due hereunder by
the Company, Patriot and TPL shall continue unabated throughout the entire process and a final
adjudication in accordance with the terms hereof has bcen made from which no appeal or review -
can be Imdertakeu : .

9.10 ‘No P artition. No Member nor any iegal successor of a Member shall have. the
right to pariition the property of the Company or any part thereof or interest therein, or to file a
complaint or institute any proceeding at law or in equity to partition the property of the Company
or any part thereof or interest therein, Each Member, for such Member and such Member’s legal
- successor, hereby waives any such rights. The Members. intend that, dunng the term of this -
Operating Agreement, the rights of the Members and their successors in interest, as among
themselves shall be govemed solely by the terms of ﬂus Operating Agreement and by the Act,

9,11 = Baukruptey. Neither the Management Comxmttee, nor any Manager or Memher
of the Company, shall be permitted to file a bankruptey petition o behalf of the Comnp any unless
- the filing of the bankruptcy petition shall first have been approved in writing by Membem
holdmg uf least 75% of the Percentage Interests of the Company.

{mg’nature. page follows]
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. IN WITNESS WH:EREOF the parties hereto have exeoutcd this Operating Agreement as’
 ofthe day and year first above written. _ :

PATRIOT SCIBNTIFIC CORPORATION a
: Del&ware corporation

st . ng{_;

L ' : . TECHNOLOGY PROPERTIES LIMITED
INC., a California cozporanou

- By: DameIE Leckrone
. His: " " Chairman
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‘\,/’{

N WITNESS WHEREOF the P&l’tlﬁs heretca have executed ﬂns E}peratmg ﬁgme’mﬁnt ag
of the day and yoar first above wmten‘ .

PATRIOT SCIENTIFIC CORPORA’ITGN , %
Delaware ccrperaﬁon

By:

itsy _
. TECHNOLOGY pROPERm's'me

INC,a Cuhfbmin cmpom:m - -

7

By Danfel B, Lecloone -
Its:  Chairman
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SCHEDULE1
. INITIAL CAPTTAL CONTRIBUTIONS

MEMBER - -~ CONTRIBUTIONS  AGGREGATEFAIR
- S | MARKET VALUE OF
| | CONTRIBUTIONS
 Patriot Scientific Cotporation - R » P-Newco License i o
- . $2,000000
‘Technology Properties Liinited Inc. e« T-Newco License
* $2,000,000
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SCHEDULE 2

PERCENTAGE INTERESTS
MEMBER PERCENTAGE INTEREST
Patriot Scientific Corporation . 50% |

Technology Properties Limited Inc. g - 50%
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