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Introduction

• “Two d ead ly crashes before yesterd ay’s  op en ing 
of a p op u lar  fly- in  of exp erim ental aircraft  
und erscore jus t  how d ead ly th is  hobby can  be. . . 
.  In  ad d it ion  to th is  week’s  d eaths, the Nat ional 
Transp ortat ion  Safety Board ’s  d atabase shows 69 
exp erim en tal aircraft  have crashed  in  the las t  12 
m on ths.  Those crashes  claim ed  16 lives  and  
seriously in jured  12 others .”

- The Seat t le Post - In telligencer , Thursd ay, Ju ly 8, 
1999 (referr ing to the 1999 Northwest  
Exp erim en tal Aircraft  Fly- In ).



“The Federal Aviat ion  Adm in is t rat ion  said  
22,000 experim en tal- class  airp lanes  are 
regis tered  in  the United  States  and  abou t  
1,000 are added  each  year.  Records  show 
that  the acciden t  rate for  them  is  only  
one  percent higher than  those for  
cert ified  airp lanes .”

- The Port land  Oregonian , Sunday, April 5 , 
1998.



Home- Built Statis tics . . . Cras hes

• In  1999, FAA record s  sh owed  th at  
th ere were 19,643  regis trations  on  
file for  am ateu r  bu ilt  a irp lan es .

• NTSB record s  sh ow th at  between  
Jan u ary 1 , 1991 an d  Ju ly 23, 2001, 
th ere h ave been  2 ,169 reported 
accidents  in volvin g am ateu r  bu ilt  
a ircraft .

• Of th ose accid en ts , 625 w ere fatal.



Is s ues  In the  Hy pothetical: 

1. Sales  Con tract  Excu lpatory Agreem ent

2. Insurance Policy Exclus ion

3. Fuel Tank Mod ificat ion

4. Fau lty Fuel Pum p  Included  in  Kit

5. Friend ’s  Poss ible Negligence

6. Owner’s  Poss ible Liability  



Background of General Av iation 
Liability

A. Pilot  Liab ility

B. Aircraft  Own er / Op erator  Liability

C. Man u factu rer  Liab ility
• negligence

• s t r ict  liability

• breach  of exp ress  or  im p lied  warran t ies



Background of General Av iation 
Liability

D. Govern m en t  Liab ility
• FAA, the Nat ional Weather  Service, and  the 

m ilitary.

• Fed eral Tort  Claim s Act .

B. NTSB In ves t igat ion s  of Air  Crash es

C. In su ran ce Coverage Is su es        



FAA Certification for Home- built 
Aircraft: 

• The  51% Rule . Som eone can  qualify for  a 
hom e- bu ilt  airworth iness  cert ificate if 
they have d one m ore than  50% of the 
fabricat ion  or  assem bly of the aircraft  and  
“und ertook the const ruct ion  p roject  solely 
for  their  own  educat ion  or  recreat ion .”  
FAR 21.191(g).

• 51% Rule does  not  m ean  that  the 
m anufactu rer  of the kit  has  no liability 
once an  am ateur has  done m ore than  50% 
of the work.

• FAA Inspect ion . 



Manufacturer Product Liability

• Kit  Man u factu rer : sells  p lan s  an d  
p ar t s ; m ay sell p lan s  on ly.

• Th e Hom ebu ild er : u su ally d oes  n ot  
sell m ass- p rod u ced  p rod u ct  to  th e 
p u blic.  Resp on s ib ility as  a  
d es ign er / m an u factu rer  m ay be 
in cu r red  by th e h om ebu ild er  by 
d eviat in g from  th e p ar t s  an d  p lan s  
of th e kit  m an u factu rer .



Manufacturer Product Liability  

*Non- Com m ercial Manufacturer  Liability
• Prod uct  Liability if the hom ebuild er  was 

negligen t  in  bu ild ing the aircraft  (negligence 
rather  than  s t r ict  p rod uct  liability). 

• Liability will p robably increase with  the 
m ore m od ificat ions  in  p art s  and  d esigns  
that  the hom ebuild er  m akes .  Hunter v . 
United States , 961  F. Supp. 266  (M.D. Fla. 
1997 ). 



Home- Built Aircraft Insurance

• Hu ll an d  Liability In su ran ce; Factors  
for  Determ in in g In su rab ility:

• Pilot ’s  license with  curren t  m ed ical and  
bienn ial fligh t  review

• Pilot ’s  fligh t  exp erience (p ilot  logbooks)

• Pilot ’s  age

• Requirem en ts  for  h igh - p erform ance 
aircraft  m uch  s t r icter



Effect of GARA (General Av iation 
Rev italiz ation Act) on Home- built 

Aircraft

• GARA lim its  cla im s  again s t  gen eral 
avia t ion  m an u factu rers  for  an y 
claim s  th at  ar ise m ore th an  18 
y ears  after  m an u factu re.

• Ap p licat ion  to  Hom ebu ilt  Aircraft .



Exculpatory  Agreements

• Shield  a seller  of a hom e- bu ilt  aircraft  
from  liability once the aircraft  has  been  
sold .      

• Courts  typ ically look unfavorably at  
excu lpatory agreem ents .  Shou ld  be 
unam biguous  as  to it s  scop e and  effect .

• Courts  often  do not  allow com m ercial 
sellers  to avoid  liability th rough  
excu lpatory agreem ents .  Mullan v . 
Quickie  Aircraft Corp., 797  F.2d 845  
(10 th Cir. 1986 ).



Practical Tips

• Modificat ions  can  increase the hom e-
bu ilder’s  liability.

• Modificat ion  after  FAA cert ificat ion  cou ld  
affect  in su rance coverage.

• Consider  having a purchaser  s ign  an  
excu lpatory agreem ent : the m ore specific 
and  unam biguous  the agreem ent , the 
bet ter . 

• Thorough ly read  any excu lpatory 
agreem ent  that  you  are considering 
s ign ing.  

• Insurance shou ld  be in  line with  financial 
posit ion  and  poss ible r isks .


